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Rules for Trademark Review and Adjudication (Exposure Draft)
Chapter I General Provisions
    Article 1  To standardize the procedure for trademark review and adjudication, these rules (“Rules”)) are hereby formulated pursuant to the Trademark Law of the People’s Republic of China (“Trademark Law”) and the Regulations on Implementation of the Trademark Law of the People’s Republic of China (“Implementation Regulations”).
    Article 2 Under the Trademark Law and the Implementation Regulations, the Trademark Review and Adjudication Board (“TRAB”) of the State Administration for Industry and Commerce (“SAIC”) is responsible for handling the following trademark review cases:
(1) Cases of applying for reexamination in accordance with Article 34 of the Trademark Law because of the refusal to accept the decision made by the Trademark Office of SAIC (“Trademark Office”) to reject an application for trademark registration;
(2) Cases of applying for reexamination in accordance with Article 35.3 of the Trademark Law because of the refusal to accept the decision made by the Trademark Office to disapprove registration; 
(3) Cases of requesting invalidation of a trademark that has already been registered in accordance with Article 44.1 and Article 45.1 of the Trademark Law; 
(4) Cases of applying for reexamination in accordance with Article 44.2 of the Trademark Law because of the refusal to accept the decision made by the Trademark Office to invalidate a registered trademark; 
(5) Cases of applying for reexamination in accordance with Article 54 of the Trademark Law because of the refusal to accept the decision made by the Trademark Office to cancel or not to cancel a registered trademark. 
In the procedure for trademark review, the trademarks for which reexamination is requested as shown in above (1) are collectively referred to as Trademark of Application; the trademarks for which reexamination is requested as shown in above (2) are collectively referred to as Opposed Trademark; the trademarks for which invalidation is requested as shown in above (3) are collectively referred to as Trademark under Dispute; the trademarks for which reexamination is requested as shown in above (4) and (5) are collectively referred to as Trademark for Reexamination. In the Rules, the aforementioned trademarks are collectively referred to as Trademark for Review. 
Article 3 Interested parties may participate in trademark review and adjudication activities in written form or through data messages. 
The specific method for participation through data messages will be separately worked out by TRAB. 
Article 4 TRAB shall hear trademark review cases in writing except when it decides to use oral hearing under Article 63 of the Implementation Regulations.
The specific method for oral hearing will be separately worked out by TRAB.
    Article 5 TRAB shall serve the decisions and adjudications it makes in accordance with the Trademark Law, the Implementation Regulations these Rules to the interested parties in written form or through data messages and shall give the reasons. 
Article 6 Save as otherwise provided herein, TRAB shall implement the collegial system in hearing cases of trademark review, under which a collegial panel composed of 3 or more odd number of trademark reviewers shall be set up for purpose of the hearing.
The majority rule is implemented in the hearing of cases by the collegial panel. 
Article 7 Those interested parties or stakeholders who apply for withdrawal of trademark reviewers according to Article 7 of the Implementation Regulations shall proceed in written form and give the reasons.
Article 8 During the review of a trademark, an interested party has the right to dispose of his own trademark right and the rights related to the review thereof according to law. Without prejudice to public interests and the rights of any third party, interested parties may reach a settlement between themselves at their sole discretion or through mediation. 
For a case where the interested parties have reached a settlement, TRAB may close it or make a decision or adjudication. 
Article 9 For the interested parties of a co-owned trademark who participate in the procedure for review thereof, the person ranking first on the list of co-owners in the trademark registration application or trademark register shall be the representative. Notwithstanding the foregoing, the co-owners may change the representative through written authorization. 
In addition to the circumstance specified in the preceding paragraph, the co-applicants in a case of trademark review shall designate one of them as representative. 
The actions taken by the representative when participating in a review shall be binding upon the interested parties represented. But the change of the representative, waiver of the request for review or recognition of the request of the opposite party for review shall be subject to the written authorization of the interested parties represented. 
The documents of TRAB that have been served on the representative shall be deemed as having been served on all the interested parties he/she represents. 
Article 10  Foreigners or foreign enterprises that intend to process matters of trademark review may entrust the matters to a trademark agency legally established or process the matters directly by themselves, if they have a habitual residence or place of business in China; or entrust the matters to a trademark agency legally established if they have no habitual residence or place of business in China.
Article 11 In the event of any change in the authority of agency, termination of agency relationship or change of agent, an interested party shall give a written notice to TRAB in time. 
Article 12 An interested party and the agent thereof may apply to look up the case-related materials. 
Chapter II Application and Acceptance
Article 13 An application for trademark review shall meet the following requirements:
(1) The applicant is a legally qualified subject; 
    (2) The application is filed within the statutory time limit;  
    (3) The application falls within the scope of TRAB review; 
(4) The application and relevant materials that meet the regulations are submitted;

(5) There are clear request, facts, reasons and legal basis for review; 

(6) Review fees are paid according to law.                                                                                  
  Article 14 To apply for trademark review, an application shall be filed with TRAB. If there is any respondent, the number of copies that matches the number of respondents shall be filed. For a Trademark for Review that has been assigned, transferred or changed, if an application has been filed with the Trademark Office, but has not yet been approved and published, the interested party shall provide the corresponding evidentiary documents, which shall also be accompanied by the written decision of the Trademark Office, if the application for reexamination is based thereupon. 
Article 15 An application shall indicate the following:
(1) Name, mailing address, contact and telephone number of the applicant. The application for review shall also indicate the name and address of the respondent, if there is any, and the name, address, contact and telephone number of a trademark agency if such an agency is authorized to process the matters of trademark review;
(2) The Trademark for Review and its application number or preliminary approval number, registration number and the issue number of the Trademark Gazette that carries the trademark; 
(3) Clear request for review and the facts, reasons and legal foundation that the request is based upon.   

    Article 16 TRAB will not accept an application for trademark review that does not meet any of the requirements set out in Article 13 (1), (2), (3) and (6) of these Rules and will give a written notice to the applicant to state the reasons. 
    Article 17 Where an application for trademark review does not meet any of the requirements set out in Article 13 (4) and (5) of these Rules, or relevant evidentiary documents are not submitted as required by the Implementation Regulations and these Rules, or there is any need to make other additions and corrections, TRAB shall give and notice to the applicant to the effect and the applicant shall make the addition and correction within 15 days after receipt of the notice. 
If the application still falls short of the requirements despite the additions and corrections made, TRAB will not accept it and will give a written notice to the applicant to state the reasons. The failure to make the additions and corrections within the prescribed time limit shall be deemed as the applicant’s withdrawal of the application for review under Article 60 of the Implementation Regulations and TRAB shall notify the applicant of such in writing. 
Article 18 Where an application for trademark review is found to meet the requirements through examination, TRAB shall issue the Notice of Acceptance to the applicant in time. 
    Article 19 An application for trademark review already accepted by TRAB does not meet the requirements for acceptance and shall be rejected under Article 60 of the Implementation Regulations, if:
(1) the applicant files the application for trademark review again using the same facts and reasons after he/she withdraws the application, which is a violation of Article 65 of the Implementation Regulations; 
(2) the applicant files the application for review again using the same facts and reasons in response to the adjudication or decision already made by TRAB, which is a violation of Article 65 of the Implementation Regulations;

(3) the requirements for acceptance are not met otherwise. 
 A request for invalidation of a trademark approved for registration through the procedure for reexamination of disapproved registration is not restricted by above Item (2). 
  To reject an application for trademark review, TRAB shall given a written notice to the applicant to state the reasons. 
  Article 20 An interested party participating in a review activity shall submit the application, statement of defense, cross-examination opinions and evidentiary materials in copies that match the number of opposite interested parties. The content of the copies shall be the same as that of the original. An application for review that falls short of the above requirements and remains short thereof despite the additions and corrections made will not be accepted under the second paragraph of Article 17.2 or will be deemed as failure to submit the relevant materials. 
 Article 21 For a review application that has respondent, a copy thereof and the relevant evidentiary materials shall be served on the respondent promptly after the application is accepted by TRAB. The respondent shall submit a statement of defense along with the necessary copies to TRAB within 30 days after receipt of the copy of the application. The failure to put up a defense within the prescribed time limit shall have no effect on the review by TRAB.
Article 22 A respondent participating in defense shall be legally qualified as a subject. 
The statement of defense and the relevant evidentiary materials for trademark review shall be filled out and provided according to the given format and requirements. 
For the noncompliance with the second paragraph or other additions and corrections that need to be made, TRAB shall give a notice of addition and correction to the respondent and the respondent shall make the addition and correction within 15 days after receipt of the notice. The continued noncompliance after the addition and correction or the failure to make the addition and correction within the statutory time limit will be deemed as failure to put up defense and have no effect on the review by TRAB. 
  Article 23 An interested party that needs to add relevant evidentiary materials after filing the review application or putting up defense shall declare the same in the application or statement of defense and submit the materials at one go within 30 days after filing the application or statement of defense; the failure to declare the same in the application or statement of defense or submit the materials after expiry of the deadline shall be deemed as waiver of the addition of the evidentiary materials. But, TRAB may, after cross-examination, adopt the evidences that are produced after the expiry thereof and formed on the basis of new facts or other good causes.
    For the evidentiary materials provided by an interested party within the statutory time limit, TRAB shall serve the copies thereof to the opposite interested party, if there is one. The interested party shall cross-examine the copies within 30 days after the day they are received. 
Article 24 An interested party shall classify and number each of the evidentiary materials it has provided, make a directory list thereof and describe briefly the sources thereof and the specific facts to be evidenced before signing the sealing the same. 
TRAB shall check the evidentiary materials submitted by an interested party according to the directory list after receipt thereof before causing a handler to sign the receipt and indicate the date of submission thereupon. 
Article 25 An interested party shall promptly notify TRAB of any change in its name, mailing address or other matters and provide the relevant evidentiary documents as necessary. 
Article 26 In the procedure of trademark review, if the trademark of an interested party is assigned or transferred, the assignee or inheritor shall promptly declare its acceptance of the related subject status in written form, participate in the subsequent review procedure and bear the relevant consequences of the review. 
In the absence of a written declaration and impact on the hearing of the review case, TRAB may list the assignee or inheritor as an interested party to make decision or adjudication. Where the absence of a written declaration has led to the applicant’s loss of the subject qualifications for review, TRAB shall reject the application for review according to Article 19 of these Rules or close the case according to Article 30 of these Rules.
Chapter III Hearing
    Article 27 The collegial system is implemented in the hearing of trademark review cases by TRAB. But a single trademark reviewer may handle the review alone, if:  
(1) the conflict of rights has already been removed at the time of review for a case that involves only the conflict with prior trademark right referred to in Article 30 and Article 31 of the Trademark Law; or
(2) exclusive right has been lost for a trademark that is the object of a request for cancellation or invalidation; or
(3) the case shall be closed according to Article 30 of these Rules; 
(4) the case is one of the other cases that permit review by a single reviewer. 
    Article 28 Where an interested party or stakeholder applies for withdrawal of a trademark reviewer according to Article 7 of the Implementation Regulations and Article 7 of these Rules, the reviewer shall be suspended from participating in the hearing of the case before TRAB makes a decision on whether or not the reviewer should withdraw. 
  The application for withdrawal that is filed by an interested party or stakeholder and received by TRAB after making decision and adjudication shall have no effect on the validity of the review decision and adjudication. However, if there indeed exist the circumstances that call for the withdrawal of any reviewer, TRAB shall handle the same according to law.
 Article 29 TRAB shall hear trademark review cases according to Article 54, Article 55, Article 56, Article 57 and Article 58 of the Implementation Regulations.
 Article 30 Review shall be terminated and a case shall be closed, if: 
(1) there is no inheritor or the inheritor gives up the review right after the applicant dies or terminates;
(2) the applicant withdraws the application for review; or
(3) the interested parties reach an agreement of settlement at their sole discretion or through mediation so that the case may be closed; or  
(4) there are occurred other circumstances that call for termination of review.
  To close a case, TRAB shall give a written notice to the interested parties to state the reasons. 
Article 31 When the collegial panel hears a case, collegial record shall be made and signed by the members thereof. The different opinions of any member of the collegial panel, if any, shall be included in the record as they really are. 
 For a case that is closed after hearing, TRAB shall make decision and adjudication according to law. 
Article 32 The decision and adjudication made by TRAB shall indicate the following:
(1) the review request of the interested party, facts of the dispute, reasons and evidences;
(2) facts established in the decision or adjudication, reasons and applicable legal basis; 
(3) conclusion of decision or adjudication; 
(4) subsequent procedures available for the interested parties to choose from and the time limit; 
(5) date when the decision and adjudication are made.
The decision and adjudication shall be signed by the members of the collegial panel and stamped with the seal of TRAB.
 Article 33 An interested party that refuses to accept the decision and adjudication made by TRAB and institutes a suit with a people’s court shall submit an indictment to the people’s court and, at the same time or no later than 15 days, send a copy thereof to TRAB or otherwise inform TRAB of the suit in writing. 
    Except the decision made by TRAB to grant preliminary approval or approval of registration, a decision and adjudication shall be referred to the Trademark Office for implementation if TRAB does not receive the notice of appearance from a people’s court within 4 months after the decision and adjudication are made.
    If TRAB does not receive the notice of appearance from a people’s court within 4 months after receipt of the copy of the indictment or written notice of prosecution from the interested party, the relevant decision and adjudication shall be referred to the Trademark Office for implementation. 
Article 34 In the administrative proceedings of first instance, if a trademark cited in a decision and adjudication on trademark review has lost prior rights, thereby causing any change in the fact findings and application of laws in the decision and adjudication, TRAB may withdraw the original decision or adjudication and make the decision or adjudication again on the trademark review subject to the plaintiff’s withdrawal of the lawsuit. 
If TRAB finds any non-material errors in a decision or adjudication on trademark review that has been served on an interested party, it may issue a notice to the interested party for correction thereof. 
Article 35 If a decision or adjudication on trademark review is cancelled by a judgment of a people’s court that has taken effect, TRAB shall set up a collegial panel again for timely hearing to make a decision and adjudication of reexamination. 
In the reexamination procedure, TRAB will not include the review request and legal basis newly put forward by the interested party into the scope of reexamination, but will adopt the evidences that are produced by the interested party and sufficient to influence the hearing result of the case, which shall be served on the opposite interested party, if any, for cross-examination. 
Chapter IV Rules of Evidences
Article 36 An interested party is obligated to produce evidences to prove the facts that its review request is based on or refute the facts that the review request of the opposite party is based on.
Evidences include written evidences, material evidences, AV information, electronic data, witness testimony, appraisal opinions and representations of interested parties.
If there are no evidences, or the existing evidences are insufficient to prove the assertions of facts of an interested party, the adverse consequences shall fall on the interested party under the burden of proof. 
If an interested party clearly indicates its admission of the case facts presented by the other interested party, the other interested party has no need to produce evidences, unless TRAB deems it indeed necessary to produce evidences. 
 If an interested party authorizes an agent to take part in the review, the agent’s admission shall be deemed as the admission of the interested party, excluding the admission of facts by an agent without special authorization that leads directly to the admission of the review request of the other interested party. Where an onsite interested party does not negate the admission of its agent, such admission shall be deemed as the admission of the interested party. 
Article 37 Interested parties have no need to produce evidences to prove the following facts:
    (1) well-known facts; 
(2) natural laws and theorems; 
(3) another fact that can be deduced from legal provisions or known facts and rules of thumb in daily life; 
    (4)facts that have already been confirmed by the ruling of a people’s court that has taken effect; 
(5)facts that have already been confirmed by an award of an arbitration institution that has taken effect; 
(6) facts that have already been proven by a valid notarial document.
The above items (1), (3), (4), (5) and (6) shall be excluded if there are contrary evidences that are sufficient to overthrow them. 
Article 38 The written evidences provided by interested parties to TRAB shall be the originals, including the counterparts thereof. Where it is difficult to provide the originals, the photocopies, photos and extracts thereof may be provided. To provide the duplicates, photocopies or transcriptions of the originals of the written evidences kept by a related department, an interested party shall indicate the source and the department shall check the materials provided to ensure that everything is in order before affixing its seal thereupon. 
The material evidences provided by the interested parties to TRAB shall be the originals. Where it is difficult to provide the originals, the duplicates thereof or the photos, videos and other evidences capable of proving the material evidences may be provided. For the originals that are large in quantity, one part thereof may be provided. 
Where an interested party has doubts about the duplicates, photos and videos of the written and materials evidences provided by the other interested party and such doubts are supported by evidences, or TRAB deems it necessary to do so, the challenged interested party shall provide or produce the originals or notarized copies of the relevant evidences.
    Article 39 For the evidences provided by an interested party to TRAB that are formed outside the territory of the People’s Republic of China or in Hong Kong, Macao and Taiwan, if the other interested party has doubts about the truthfulness of the evidences and such doubts are supported by evidences, or TRAB deems it necessary to do so, formalities shall be gone through for notarized certification according to the relevant regulations. 
Article 40 The written evidences or descriptions in a foreign language provided by an interested party to TRAB shall be accompanied by Chinese translations. If no Chinese translations are provided, the evidences in a foreign language will be deemed as having never been provided. 
If the opposite interested party objects to the specific content of a translation, it shall provide its own Chinese translation of the part it objects to. When necessary, a unit acceptable to both interested parties may be authorized to translate the entire text or the part thereof that is used or challenged. 
Failing an agreement between the interested parties on entrusted translation, TRAB may designate a professional translation unit to translate the entire text or the part thereof that is used or challenged, with both interested parties sharing the translation fees on a 50:50 basis. The interested party that refuses to pay the translation fee will be deemed as having admitted the translation provided by the other interested party. 
    Article 41 Whether a single evidence carries any probative value and how much probative value it carries may be examined and determined as follows:
(1) Whether the evidence is an original or a copy and whether the duplicate is consistent with the original; 
(2) Whether the evidence is related to the facts of the case; 
(3) Whether the form and source of the evidence meet legal provisions; 
(4) Whether the content of the evidence is true; 
    (5) Whether the witness or the person providing the evidence is related to the interested parties.
Article 42 A reviewer shall make integrated examination and judgment of all the evidences of a case from the degree of relevance between the evidences and the case and the relations between the evidences.
If there is an opposite interested party, the evidences that have not been exchanged and cross-examined shall not be adopted. 
    Article 43 The following evidences shall not alone serve as the basis for finding the facts of a case:
(1) the testimony given by a minor, which is out of proportion to his/her age and intelligence; 
(2) the testimony given by a witness who has kinship, affiliation or other close ties with an interested party in favor of the interested party, or by a witness who is adversely related with an interested party against the interested party; 
(3) the testimony given by a witness who is absent without a good cause from the oral hearing that he/she should have participated in; 
(4) AV information that makes it hard to identify whether it has been tampered or not; 
(5) duplicate or replica that cannot be compared with the original; 
(6) evidentiary material that has been changed by an interested party or others, but the change is not accepted by the opposite interested party; 
 (7) other evidentiary materials that cannot alone serve as the basis for finding the facts of a case.
 Article 44 TRAB shall confirm the probative value of the following evidences produced by an interested party, which are opposed by the opposite interested party without contrary evidences that are sufficient to rebut the evidences: 
(1) original written evidences or the copies, photos, counterparts and extracts found to be consistent therewith; 
(2) original material evidences or duplicates, photos and video information found to be consistent therewith; 
    (3) AV information that is supported by other evidences, obtained through legal means and free of doubts or the duplicates found to be consistent therewith.
  Article 45 1 The probative value of the appraisal conclusion drawn by the appraisal department authorized by an interested party may be confirmed if the opposite interested party has no contrary evidences and reasons that are sufficient to rebut the conclusion. 
Article 46 TRAB may confirm the probative value of the evidences produced by an interested party that are admitted by the other interested party or that the contrary evidences produced by the other interested party are insufficient to rebut. 
    Where an interested party produces evidences, but the other interested party objects to the evidences and comes up with rebuttal evidences, which are accepted by the first party, then the probative value of the rebuttal evidences may be confirmed. 
Article 47 Where two interested parties have produced contrary evidences for one and the same fact, but neither has sufficient basis to negate the evidences of the other interested party, TRAB shall take into account the case conditions to judge whether the probative value of the evidences provided by one interested party is notably larger than that of the evidences provided by the other and shall confirm the evidences with larger probative value. 
 If the probative value of evidences cannot be judged, thereby making it hard to determine the facts under a dispute, TRAB shall make judgment on the basis of the principle for distribution of the burden of proof.
 Article 48 In a review procedure, TRAB shall confirm the facts that an interested party has admitted against it and the evidences it has accepted in its application, statement of defense and representations as well as the statement of its authorized agent, excluding those that an interested party goes back on and that the contrary evidences are sufficient to overthrow. 
 Article 49 TRAB may determine the probative value of several evidences in relation to one and the same fact according to the principles set out below:
(1) The official documents made by state organs and other functional departments ex officio precede other written evidences; 
(2) Appraisal conclusions, archival materials and notarized or registered written evidences precede other written evidences, AV information and witness testimonies; 
(3) Originals precede duplicates and replicas; 
(4) The appraisal conclusions of a statutory appraisal department precede those of other appraisal departments; 
(5) Original evidences precede hearsay evidences; 
  　(6) The testimonies of other witnesses precede the testimonies provided by the witnesses having kinship or other close ties with an interested party in favor of the interested party; 
(7) The testimony of a witness taking part in oral hearing precedes the testimonies of those witnesses who have not taken part in the oral hearing to give evidence; 
(8) The evidences of several different types about consistent content precedes a single isolate evidence.
Chapter V Period and Service
    Article 50 Period includes statutory period and the period designated by TRAB. A period shall be calculated on the basis of the provisions in Article 12 of the Implementation Regulations.
Article 51 The date of the documents or materials submitted by an interested party to TRAB shall be the date of delivery, if they are delivered directly; the date indicated by the postmark, if they are mailed; the date when they are actually received by TRAB, if the postmark date is illegible or absent, except that the interested party can produce evidences proving the actual postmark date; the date of receipt thereof, if they are delivered by an express delivery enterprise other than a postal enterprise; the date they are received by the electronic system of TRAB, if they are delivered through a data message. 
Article 52 The documents of TRAB may be served on interested parties via mailing, direct delivery, electronic transmission through the Internet or other modes. For an interested party that has authorized a trademark agency, the documents served on the agency shall be deemed as having been served on the interested party itself. 
The documents served by TRAB upon interested parties shall be deemed as having been served on the interested parties at the expiry of 15 days starting from the date they are sent out, if they are served electronically via the Internet; on the postmark date indicating the receipt thereof by an interested party, if they are mailed; at the expiry of 15 days starting from the date they are mailed, if the postmark date is illegible or absent, or the mail is not returned by the post office; on the date of delivery, if they are delivered directly. The documents that cannot be served as described above may be served on the interested party through an announcement and shall be deemed as having been served at the expiry of 30 days starting from the date the announcement is released. 
Article 53 The documents for trademark review shall be served according to Article 5 of the Implementation Regulations. Where the agency cannot be identified according to Article 5 of the Implementation Regulations, the documents shall be served on the interested party directly. 
For an international mark based on Madrid Protocol that involves the transmission of the relevant documents by the International Bureau, the evidence of service shall be submitted. If it is not submitted, the reasons shall be given in writing and the documents shall be deemed as having been served at the expiry of 15 days starting from the date they are transmitted by the International Bureau. 
A document that cannot be served as described above may be served through an announcement. 
Chapter VI Supplementary Provisions
Article 54 The Trademark Law as amended shall apply to cases where an interested party that refuses to accept the decision made by the Trademark Office to reject its application for trademark registration before implementation of the decision on amending the Trademark Law applies to TRAB for reexamination thereof and TRAB has made a decision on the reexamination thereof after implementation of the decision on amending the Trademark Law. 
For cases that involve an interested party refusing to accept the objection adjudication made by the Trademark Office before implementation of the decision on amending the Trademark Law and applying to TRAB for reexamination thereof and  that are heard by TRAB after implementation of the decision on amending the Trademark Law, the Trademark Law before the amendment shall apply to the subject qualifications of interested parties, while the Trademark Law as amended shall apply to other procedural issues and substantive issues. 
For the trademarks that are already approved for registration before implementation of the decision on amending the Trademark Law and involved in the review decision or adjudication made by TRAB after implementation of the decision on amending the Trademark Law, the Trademark Law as amended shall apply to the relevant procedural issues, while the Trademark Law before the amendment shall apply to substantive issues. 
For the cases of trademark review that are accepted by TRAB before implementation of the decision on amending the Trademark Law, the time limit for hearing shall be calculated starting from May 1, 2014.
    Article 55 SAIC will formulate and publish the format of the documents for handling the matters related to trademark review.
    Article 56 These Rules shall be interpreted by SAIC. 
    Article 57 These Rules shall be implemented as of May 1, 2014.
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