
Interpretations of the Supreme People’s Court on Issues Related to the Application of Laws in Reviewing Act Preservation Cases of Disputes over Intellectual Property Right and Competition

(Exposure Draft)  

To standardize the review of act preservation cases of disputes over intellectual property right (“IPR”) and competition, some issues related to the application of laws in the application for and review of act preservation involving IPR and competition disputes are hereby interpreted as follows in light of trial practices and the relevant laws, including the Civil Procedure Law of the People’s Republic of China (“Civil Procedure Law”), the General Principles of the Civil Law of the People’s Republic of China, the Patent Law of the People’s Republic of China, the Trademark Law of the People’s Republic of China, the Copyright Law of the People’s Republic of China, the Contract Law of the People’s Republic of China, the Anti-Unfair Competition Law of the People’s Republic of China and the Anti-Monopoly Law of the People’s Republic of China:  

Article 1 [Applicant]  

Before the judgment or arbitration award takes effect, the parties to an IP and competition dispute may apply to a people’s court to take act preservation measures, i.e. ordering the respondent to take a certain action or prohibiting the respondent from taking a certain action.  

IP right holders, e.g. patentees, trademark registrants and copyright holders, and interested parties have the right to apply for act preservation involving IP infringement disputes. The interested parties that can file an application include the licensees of IP licensing contract and legal IP inheritors. In the licensees of IP licensing contract, a licensee of an exclusive licensing contract may independently file an application with a people’s court; a licensee of sole licensing contract may institute a suit jointly with the right holder or independently file an application if the right holder does not file the application; a licensee of a common licensing contract may file an application if expressly authorized by the right holder. 

Article 2  [Court of jurisdiction,  applied-for preservation act, pre-litigation preservation transfer]  

The pre-litigation application for act preservation involving IP and competition disputes shall be filed with a people’s court having jurisdiction over IP and competition disputes at the location of the applied-for preservation act and at the domicile of the respondent, or with a people’s court having jurisdiction over the case. The applied-for preservation act means the act of the respondent that will cause damage to the applicant if no preservation measure is taken. The case means a case where a party requests the court or arbitration agency to make a substantive decision on an IP and competition dispute.  

A party that applies for act preservation after the first-instance judgment is handed down and before the appeal is accepted by the second-instance court shall file the application with the first-instance court.  

If the court that decides to take the pre-litigation act preservation measure is not the same as the court of the case, the former shall turn over the materials of the preservation case to the latter. The decision on pre-litigation act preservation is deemed as the decision made by the court of the  case.  

Article 3 [Petition and matters specified therein]  

To apply to a people’s court for act preservation involving an IP and competition dispute, a petition shall be filed to specify the following matters:   

(1) Basic information of the applicant and the respondent;
(2) Content and duration of the applied-for act preservation measure; 

(3) Basis, facts and cause of the application. “Basis” means the right basis supporting the application for act preservation; “facts and cause” include the specific content of the applied-for preservation act, the occurrence or continued existence of the applied-for preservation act will make it hard to enforce a judgment or otherwise damage the applicant or cause irreparable damage to his legitimate rights and interests.  

Article 4 [ Time limit for review]  

A people’s court shall review an application for act preservation promptly after receipt thereof. (Alternative: a people’s court shall make a decision on an application for act preservation within thirty days after receipt thereof except under an emergency.)  

The emergency provided in Article 100 and Article 101 of the Civil Procedure Law generally means that, given the nature of the applied-for preservation act or reasons such as particular market conditions, the applicant will receive irreparable damage if no preservation measure is taken immediately.  

Article 5 [Procedure of reivew]  

Before deciding to take act preservation measure, a people’s court shall enquiry the applicant and the respondent (Alternative: listen to the opinions of the applicant and the respondent), except under circumstances where the people’s court deems it inadvisable to do so, e.g. the respondent cannot be notified in time or there is evidence showing that listening to the opinions of the respondent may seriously obstruct the preservation measure from achieving the purpose or effect.  

A people’s court that decides to take act preservation measure shall serve the decision on the applicant, the respondent and the assistant executor before taking the preservation measure. If the service of the decision on the respondent may affect the preservation measure to be taken, the people’s court may serve the decision on the respondent within five days after the preservation measure is taken.  

If the people’s court finds through review that the conditions for taking act preservation measure are not met, it may verbally notify the applicant of its decision to reject the application and enter the same into the record. If the applicant requests a written decision, the people’s court shall make a written decision and serve it on the applicant. 

Article 6 [Content of act preservation]  

A people’s court shall order the respondent to take a certain action or prohibit the respondent from taking a certain action according to the content of the applied-for act preservation measure and the purpose of applying for act preservation. 

Article 7 [Considerations for the necessity of preservation]  

A people’s court shall review the application for act preservation involving an IP and competition dispute according to the petition, necessary evidences provided by the applicant and the necessary evidences provided by the respondent. The people’s court shall give comprehensive considerations to the following factors in judging whether it is necessary to take preservation measure:  

(1) Whether the applicant is possible to win the case, including whether the rights and interests owned by the applicant as IP right holder are valid and stable;
(2) Whether it is possible for the act of the respondent or other reasons to make it difficult to implement any future judgment or otherwise damage the applicant, or cause irreparable damage to the legitimate rights and interests of the applicant;
(3) Whether the damage caused to the respondent by the preservation measure taken obviously exceeds the damage caused to the applicant by not to take the preservation measure;  
(4) Whether the preservation measure taken will damage public interests.  

Article 8 [Irreparable damage]  

The irreparable damage provided in Article 7 means that the damage caused to the applicant by the act of applied-for preservation is irreparable through monetary compensation or hard to calculate through money.  

Irreparable damage is generally believed to have been caused to the applicant under any one of the following circumstances:  

(1) The occurrence or continuation of the act of applied-for preservation will seize the market shares of the applicant or force the applicant to operate by using irreversible low price, thereby seriously weakening the competitive advantages of the applicant;  

(2) The occurrence or continuation of the act of applied-for preservation will make it hard to control the subsequent infringement, thereby markedly increasing the damage caused to the applicant;  
(3) The occurrence of the act of applied-for preservation will infringe upon the personal rights enjoyed by the applicant;  
(4) The respondent is unable to make compensation;  
(5) Other circumstances where irreparable damage can be caused to the applicant.  

Irreparable damage is generally not believed to have been caused to the applicant under any one of the following circumstances: 

(1) The applicant has unreasonable delay in seeking judicial relief although he knows or should know the existence of the act of applied-for preservation;
(2) The IP right holder as the applicant does not use or implement the relevant IP without a reasonable cause and has no plan for the use or implementation thereof;  
(3) The damage caused to the applicant by the act of applied-for preservation is easy to calculate through money;  
(4) Other circumstances where no irreparable damage can be caused to the applicant. 

A people’s court shall determine “making it difficult to implement any future judgment or otherwise damaging the applicant” by making reference to how it determines irreparable damage.  

Article 9 [Guarantee]  

The guarantee provided by a party as determined by a people’s court according to Article 100 and Article 101 of the Civil Procedural Law shall be legal and valid.  

The people’s court shall determine a reasonable amount of guarantee on the basis of the claims and necessary evidences of the applicant and the respondent to the extent that the loss suffered by the respondent due to any wrong application for preservation can be recovered, excluding the loss that the applicant cannot foresee.  

The amount of guarantee determined by the people’s court may be used as the reference for determining the amount of compensation borne by the applicant due to wrong application. Where the applicant has any malicious intention, the amount of compensation for the wrong application may be determined in excess of the amount of guarantee.  

Article 10 [Adding guarantee]  

If, in the process of implementing the decision on the act preservation involving an IP and competition dispute, the respondent claims and can prove that it may cause or has already caused greater losses because of the preservation measure taken, the people’s court may order the applicant to add the guarantee. If the applicant does not add the guarantee, the preservation measure may be changed or terminated in part, or in whole if it cannot be changed or terminated in part due to objective reasons.  

Article 11 [Respondent’s guarantee and termination of act preservation]  

The preservation measure taken according to the decision on the act preservation involving an IP and competition dispute generally will not be terminated due to the guarantee provided by the respondent, except under special circumstances, e.g. the applicant agrees,  the applicant’s preservation request can attain the goal through payment of money or the legitimate rights and interests of the respondent will receive irreparable serious damage due to the preservation measure. 

Article 12 [Time limit of the effectof preservation measure]  

A people’s court shall reasonably determine the time limit of the effect of act preservation measure according to the applicant’s request and the specific conditions of the case. In the event of any need to extend the period, the applicant shall file an application within ten days before the period expires. The people’s court shall listen to the opinions of the applicant and the respondent before making a decision according to Article 7 and Article 8 hereof as well as the state of adding guarantee. If a decision is made on extension thereof, such extension shall not exceed the period provided in paragraph 2 of this article. If the applicant does not apply for extension within the period, the preservation measure will be terminated automatically after expiration thereof.  

The people’s court may also determine that the effect of the act preservation measure will be sustained until the time when the judgment of the case takes effect or the extinguishment of the right basis of the applied-for act preservation, whichever occurs first.  

Article 13 [Reconsideration]  

A party who remains dissatisfied with the decision on act preservation may apply to the people’s court making the decision for reconsideration thereof within five days starting from the date the decision is received. 

The people’s court shall review and make a decision within ten days thereafter (Alternative: the people’s court shall form a separate collegiate panel for review to make a decision within ten days). The people’s court shall notify the party of the rejection of his application, if the decision is correct, or make a new decision to change or cancel the original decision, if the decision is improper. 

Article 14  [Handling of the refusal to implement a preservation decision]  

If the respondent refuses to implement the decision on act preservation, the people’s court may impose a fine or interment according to the seriousness of the circumstances under Article 111 of the Civil Procedure Law and criminal responsibility shall be affixed according to laws, if any crime is constituted. (Alternative: If the respondent refuses to implement the decision on act preservation, Article 111 of the Civil Procedure Law shall apply.)  

Article 15  [Termination of preservation due to not filing  a suit of the case]  

If the applicant does not institute a suit or apply for arbitration according to law within thirty days after the measure of pre-litigation act preservation is taken, the people’s court deciding to take the measure shall decide to terminate the measure according to the application or ex officio. 

The people’s court that decides not to accept the suit instituted by the applicant or decides to terminate the hearing of the case through rejection or withdrawal of the suit shall decide to terminate the preservation measure when the above relevant decisions take effect. If the respondent applies for termination of preservation after the above relevant decision is made and before the decision takes effect, the people’s court may decide to terminate the preservation measure if it deems necessary indeed to do so through review.  

Article 16 [Termination of preservation due to change]  

Where the right basis of the application for act preservation,  the right and obligation relations under dispute between the applicant and the respondent or the necessity of preservation no longer exist or there arise other special circumstances, the people’s court deciding to take preservation measure or the court of the case  shall decide to terminate the preservation measure according to the application or ex officio.  

Article 17 [Applicant applies for termination of preservation.]  

After finding any error in the application, the applicant may request to withdraw the application for preservation or terminate the preservation, but notwithstanding the foregoing, he shall not be relieved of the compensation responsibility provided in Article 105 of the Civil Procedure Law Article.   

Article 18 [Wrong application]  

The following circumstances belong to the errors in application provided in Article 105 of the Civil Procedure Law:  

(1) A decision is made to terminate the preservation measure because the applicant fails to institute a suit or apply for arbitration according to law; 
(2)  A decision is made to terminate the preservation measure because it is improper in the first place, including the applicant’s shortage of the right basis of applying for act preservation or absence of preservation necessity;  
(3) The applicant loses the lawsuit according to the effective judgment of the  case (Alternative: The applicant’s request related to act preservation is not supported by the effective judgment of the case);  
(4) Other circumstances that constitute an error in the application.  

If the applicant withdraws the suit or the application for arbitration after instituting a suit or applying for arbitration, or the suit is rejected, or the lawsuit or the arbitration proceedings under the case are terminated, the applicant shall be deemed as having never instituted the suit or applied for arbitration, excluding the termination of the lawsuit and arbitration proceedings under the case caused by the compromise reached with the respondent.  

If the respondent requests the applicant for compensation on the ground that there is error in the application without initiating the case, the respondent shall file a suit with the court taking the preservation measure for compensation; or with the court of the case for compensation, if the case has been initiated. (Alternative: Where the case has been initiated, a suit may be filed with the court of the case for compensation, or the request for compensation may be made before conclusion of the first-instance debate of the case so that the request may be handled together by the court of the case.)  

Article 19 [Handling of different types of preservation]  

If an applicant applies for evidence preservation or property preservation concurrently with the application for act preservation, the people’s court shall separately review the eligibility of the different preservation applications in accordance with the Civil Procedure Law and the relevant judicial interpretations to make decision separately. To avoid the impossibility of taking preservation measure or achieving preservation purpose caused by the respondent’s transfer of evidences or properties, the people’s court may decide the sequences to implement different preservation measure as the case may be.  

Article 20 [Handling of the application for act preservation filed concurrently with the case filing]  

If a plaintiff applies for act preservation concurrently as he institutes a suit for an IP and competition dispute and the people’s court decides to take preservation measure, the indictment may be served concurrently as the preservation measure is taken to ensure the achievement of the purpose or effect of the preservation measure.  

Article 21 [Application fee]  

For purpose of an act preservation case involving IP and competition dispute, the applicant shall pay application fee in accordance with the Measures for Paying Litigation Costs. The failure to pay application fee on time without a good cause will be deemed as withdrawing the application for preservation. 

Article 22 [Abolishment of previous judicial interpretations]  

Starting from the date when the Interpretation is implemented, the “Provisions of the Supreme People’s Court on Issues Related to the Application of Laws to Stop Infringement upon Patent Right before Filing a lawsuit” and the “Interpretations of the Supreme People’s Court on Issues Related to the Application of Laws to Stop the Infringement upon Registered Trademark Rights and Preservation of Evidences before Filing a Lawsuit” shall be abolished. (Alternative: Starting from the date when the Interpretation is implemented, the “Provisions of the Supreme People’s Court on Issues Related to the Application of Laws to Stop the Infringement upon Patent Right before Filing a Lawsuit” shall be abolished and the provisions on pre-litigation stop of infringement upon registered trademark right in the “Interpretations of the Supreme People’s Court on Issues Related to the Application of Laws to Stop the Infringement upon Registered Trademark Right and Preservation of Evidences before Filing a lawsuit” shall no longer apply.)  
