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A NE. B, BRAAFRS BRI S, 2R RR BRI A /5K
wr] (B R (FAR WYX R A 2o BB A% o 2 A4, 35335 I8 24
R PR T R AL 2 2 B A R, BORFS R n] e = 75K 3] Py 5 0 2%
FHWA, BAEFFCEIR, SAREA R B AmA", RN b3k
it e, AR HESD 77

BRI C AT R, A S8 PERISS 77, FF R SR E R K2 )5
ik FHAZ G R A 73 P LR H Al AR A P AR IR A e 81T, IXAR = 1
FIEG I P . WARBUF RS AT, AL QU A SIS 58 4 K
Ry 2RI BN AT T AL B8 0 A W 3 BEAT S PES R 12 77 [F]
FEdth,  An RIS T RR BT O B E fE AN E R BOCTR T - (i,
R EENR AN A AP ) IR IS 7E K A N FAIHT I3 7).

2 £}, Bruce H. Kobayashi & Joshua D. Wright, Intellectual Property and Standard Setting in the ABA
HANDBOOK ON THE ANTITRUST ASPECTS OF STANDARD SETTING (2010) (citing Landes & Posner,
THE ECONOMIC STRUCTURE OF INTELLECTUAL PROPERTY LAW (2003)) [hereinafter Kobayashi &
Wright]; Henry E. Smith, Intellectual Property as Property: Delineating Entitlements in Information,” 116 YALE
L.J. 1742 (2007).

% Kobayashi & Wright, supra note 2.

* Robert Solow [K R BV & K = BRI T 00T, M AEIUA 1 7 (3 Brelodt (R 78 R 3R A3 1 ¥ DUR & 5 2
. 2 Press Release (Oct. 21,
1987),http://www.nobelprize.org/nobel_prizes/economic-sciences/laureates/1987/press.html.
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AR RE TE A A e AR, A AR LR SRR A PRV R 2R A

BLE A B AE A KA SR B4 B AT BLSE R Pt fre gt i g e 4, IR 2
SR EAMAER R B, BRI IR B I Sl X QT 4 AT B VR AT R, [
BT AT NIV a] NSEAE 7 —Rh o dH RS (173, JF R AR VF nl AW R 4%
ARBEAT 38— 2L 0T ©

IR I S B WA U A D AR o5 1 [0 452 < BELAS 117 37 56 4 (10 mT R SE /1N,
RIS A o P [ 452 5 AR 5 1R [ 92 28 RH — FRCR T R 53k, TR R dn Rhak
HUREI A RE JE R 5E P15 2% K Al e 2 7™ EEAG T VR ] NS b g VP 5oR M3 77,
VU AR 8 G R BRL R PN [ 43 2 KRR BERTY 1 ARt se 4 s, n (1) $2
EVFRI AT 77 (2) fRERVF il NS 7 Al SR Bk 45 R %4
(3) (EBEVF AT AABIERAF AT HOR s 8 (4) HAMAER SR T I BB # i 3 A
Wseg, RmEmreHmEER.

=, B5E: BRI TSR AL

955 FH 26 k. LRIV BT

%5 5 T 26 2510 KO AR BEE LAV AT AL . TRERIVON, “fRZ4EVERT
7 FR P BB NAT SRR B — R R BB 30, IF B B WAL« — A
S EORARP BB N A 58 400 T 80 58 Sy A KT 22 o i 557 3l
FEH S LSRN B A X5 R E R WA R A — 2 RIhakd
TP RURI BT TC A AR L VT AT AR S 2R AT H TE R S % A

5 See, e.g., DEP’T OF JUSTICE & FED. TRADE COMM’N., ANTITRUST GUIDELINES FOR THE
LICENSING OF INTELLECTUAL PROPERTY §§ 5.5 and 5.6 (1995),
http://www.justice.gov/atr/public/guidelines/0558.pdf [hereinafter DOJ-FTC IP GUIDELINES].

® Seeid. §5.6.

" 1d.

8 DEP’T OF JUSTICE & FED. TRADE COMM’N., Antitrust Enforcement and Intellectual Property Rights:
Promoting Competition and Innovation at 6 (April 2007),
http://www.ftc.gov/reports/innovation/P040101PromotinglnnovationandCompetitionrpt0704.pdf.
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WrottE. 2T NAEH, RATMEMA R eMERA, SEDMBSU R E,
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AEARAG AR LA pla (38 S0t Foeid iz i, i SO BE R /T . X HE
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AR A B ERR AL, T Hged AR R L SR B R A S 18 2 . B8R Bk
2, 55 B i ik B AR H WA RRE , DN R X FINE < /5 it (10 F2 5K DRy 14
TS, RGN ARH T AEM A E — O A B 5o RIS RS 22 i th AT AL %
SifEss g,
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® 1d. (quoting Trinko, 540 U.S. at 407-08 (%124 | =H i 52k 5)).
10" See Verizon Commc’ns Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 408 (2004).
11 H
See id.
12 Bowman v. Monsanto Co., 133 S. Ct. 1761, 1766 (2013) (quoting United States v. Univis Lens Co., 316 U.S.
241, 249-50 (1942)).
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FXE AT H AR B RS 5 eE s (3) BRAIAS Z AR NAEVF AT B SUYIRR
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3 Bowman, 133 S. Ct. at 1766 & n.2.

4 See, e.g., DOJ-FTC IP GUIDELINES, supra note 8, §§5.5 and 5.6.

15 See, e.g., Alden F. Abbott & Joshua D. Wright, Antitrust Analysis of Tying Arrangements and Exclusive Dealing
at 10 (2009) (citing David Evans & Michael Salinger, Why Do Firms Bundle and Tie? Evidence from
Competitive Markets and Implications for Tying Law, 22 YALE J. ON REG. 37 (2005)),
http://www.law.gmu.edu/assets/files/publications/working_papers/08-37%20Antitrust%20Analysis%200f%20Tyin
g.pdf; see also generally Anne Layne-Farrar & Michael A. Salinger, Bundling of RAND-Committed Patents (June
2015), http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2585528; Bruce H. Kobayashi, Does Economics
Provide a Reliable Guide to Regulating Commaodity Bundling by Firms? A Survey of the Economic Literature, 1 J.
COMPETITION L. & ECON. 4, 707 (2005).

® DOJ-FTC IP GUIDELINES, supra note 8, § 5.3.
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Fhay FER (K 75325, FFREARBE VR AT A0 SR B AR BEAT (R — 25008 VR,
P a3 AAE T HOE R EIH BBh 11, [ sl SR BOR BEAT YRR 5 A
BRAUVEVF R 26 AF—HF, JGS PRI N2+ ROR T R e B 5 AT N SRIE .«

KT WL B RSV AT 98110 5, — EA R A0 TSGR 9 AR~ SO
HLE LR AL A BB A AV R] S AT EOR R A (BER BRI ERIBIZRD , X
HME T se s, R AYIRbri. THHGOSHREMEARKIMH, X
IEAEVE R TV R B BEAT VRN )25 FE TR 3R

A, F EAERMLRA G, St R S AT AT
N BERHONE & B E BERA . B, BENRFIEMZ LM R &
PUSEHVE AT J 18], St T AR AT R IR 36 TR R B R $ o e o 4%
IR T N5 AT RO ) 26 R AR St 8 C 22T IR JB AT Vi T 0302 i 4 BR 1] S
JtiE 3R B o VAT B BB B UK AL A2 & 3 AT B RS I, X005 #8011 1%
LR AR E E TR BRI RER — R U . KT HARSRAKRE
A5 T RAR BIRX LETER I RN, BRUOIR A5 58 oy AR I e A, &7 &
RECUF— N RIEIFAE QR BEA — LB TS O — AN VraT
FOE . LEAL, WRTHTIR, HRFAUON NAESEHEVE Rl B3O ) # 2 2l
AV AR R 9, A2 ERIH A RR = BOFIIABT BRR AL AP i ATl
SBIE— 2B FEAR T PR AT N BRI B8R R B S A 3o 2 VAT 3% 0 XU o Sl i v
RN S TE SRR B EIAT 8GN 1 v T ASHLRR P&, RS aT A
A BLIE R A B AF AL D9 BB RE ST VR AT 2% o FELAS S0 R BUCBUR A sl 2 1T ik 3k
PRI KM FUAT N 2 IR A BT REAT BN 80 77, 3% B ad ke 2 35 X 3
B ERE.

=BT E: WRARPBCE TR RIT AR RZR 2t

7" See DOJ-FTC IP GUIDELINES, supra note 8, § 5.6.
18 See J. Gregory Sidak, Evading Portfolio Royalties For Standard-Essential Patents Through Validity Challenges
(2015), https://www.criterioneconomics.com/docs/evading-portfolio-royalties-for-seps.pdf.
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KHN N H T SEP AR BETS s 8 M AE R 75 58 /K- 2 BN 7= 4R 45 5%
G2 N, FEEA K — B 8] A DR BB RIRAS, [R5 i o b sl 76 1) &
REARE R T TR RATEINEHE W TR SR, RA2Y SEP L
FIN B g bRt € A (SSO) it 1 H R A &3 LB (FRAND)
LR AR, 557 35 29-30 A LUE

57 B 29 SIEHE, ARBEHEER SEP TR AR IH R ZEW BT . FRATTI R ML
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BRBNECHE ANAERE SSO i AMA R RIS 5EZ—;  (2) LHBNA
T BN 24 R L A B A A P RER AN ANAE AR SRR ifEZ s (3D BRI EL
HIE N SSO Rk & AIAH RS B RAT TS 1% SSO I ST #a UK 5 (4)
ARESEHE S, T RN B N ) B v St 2 S R LR AR An AR e 2 (5D
A AL AR BRI N RBAT IR, WTRE A B RER SN IZRiE; JFH

(6) L FIBLN B H B AT A2 6F B0RT RE X AR DG 117 4 o A 5% 4 A ST R i o

% (5) WERIGHELE, BT SEP BRI N BB LG, ZHA
TP AANFRAE, W% SEP AR AR #E AT AR FHIEESS T34 5e 4. 1
5 [ M B [X % [A] | iF3%:BE £E Rambus Inc. v. Federal Trade Commission % 1 it
i, RIfE SEP AU Ciiis AR ™A, H SSO WAHREARMASR#HE, W] SSO
W e ARG M SEP BURI AAb3KEL FRAND 7Ki# . {H B/ & U I AN 2 B
XTI B RS ... ... [, Witk SSO ZRk SEP BUR| A4 AL& #E
A IR T AR B R AT VR T, AT BB AT/, MAEHE 2,
0 VF ] B S BR A P B A ) TR B e 4y, AR E S . P

557 B 29 SO HE, WM B, SRARERAT N X S A BT A B
FIRE AR, P IR, L ABNAE L VE AT 2 bn v AR (T A A
B SRS B R s B ISR, B RN S A AH 5 (45 R 12 v
AT AR NAEVF AT f B S VR AT 2 A B SR Z2 00 8 o P BRATI O ZE 500 5 18 AT LU 2]
BRI T A RO, HE I S AR A Zbah, I SEP BURI R T i

1% See, e.g., Rambus Inc. v. Federal Trade Commission, 522 F.3d 456, 464-67 (D.C. Cir. 2008); see also Bruce H.
Kobayashi & Joshua D. Wright, The Limits of Antitrust and Patent Holdup: A Reply to Cary, et al., 78
ANTITRUST L.J. 505 (2012) [hereinafter Kobayashi & Wright].

2 Rambus Inc., 522 F.3d 456 at 466 (emphasis in original).

2L 2 W4t Anne Layne-Farrar, Nondiscriminatory Pricing: Is Standard Setting Different?, 6 J. Competition L. &
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ENKERIE”, AL SSO NI Z AR E T 77 Wikt € 2k B34k (o
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A% 22 59 v 35 B [ 52 A 0 Al 7R b S A I I Rh R b Rl e A2 AR 2
B, P9cbR b, VMG ZERIAREM B R A E R, B EG0E
FALE, R B R A TR AR T AN R o W 13 R AR I8 & 2 e 70 SR
[P T AR 43 5% A S AR B AR I PR A o 2552 SR, i 2 m AR X A L &
FE IS IE 5 FSAR f EE LA .

IR AL AT A R RCR ek iy e . I o 58 S AN v VH 2 I AE A
“Glan, XART RIS BURITE 9, Aemml g, %S R E T RE
SRR H R E 9 BB, B ORE E U,
TGRS AU, WARBCA UL, A F ] e ARYE 5 IS B
DT RE A A KA R . DRIk, 56— SR Sl = ik R a2 4k 5
b, “HEREETIERIT . Wrks 220 RENE N TH 2 5 ok 5 40— € U Al L SEAR R4
1;%”0 26

IR, 2259 1 (O FE 48 P n] B X AN R 8 S5 A H A R R VR R 2kl AR 55
TEEIEEE TS 1 H br o Blhn, Ailba] fE 2 13 #0358 R T ARV T A 3%
TYFAT, RARAERVF P N BOR ISR R VT AR . [FIFEH, b mrfg
[a]— A B B R B A 2 =] BRI PF AT SR o R RN, B3 1] RE S 12
PEE AR AT BBV AT N8 S RURAVE R 2, Qs SCVF Rl /R B, XA 60 vF

Econ. 811, 811, 814-17 (2010) (< TA& Gt i it AR 55 117 379 L A A SR AT R BCPF T (Y BLA SCRRW L 1 i
BRI AR T, 72— LetG 0 T E S INY 2 F A i K2 B B AT R R VF A] 9 R AV
AT SR DXl AR A VE T T4 A B BORRIE s T4 /0 B E R 78 AR A B0 S 5 4 B R R ALV AT I
PRI YR IA TR RLORFEJFUAARAS, (H2, THZEH T X098 5 AE R BTG 35 WV rT B I bR B U 9 F
BN, R BT T E TR R M MTAIN . KBTI 7. ” [ TR Layne-Farrar].

22 211, Joanna Tsai & Joshua D. Wright, Standard Setting, Intellectual Property Rights, and the Role of Antitrust
in Regulating Incomplete Contracts, 80(1) ANTITRUST L.J. 157 (2015).

2 |_ayne-Farrar, supra note 21 at 827 (citing William J. Baumol & Daniel G. Swanson, The New Economy and
Ubiquitous Competitive Price Discrimination: ldentifying Defensible Criteria of Market Power, Symposium on
Competitive Price Discrimination, 70 ANTITRUST L.J. 661 (2003)).

2% Layne-Farrar, supra note 21 at 827 & n.53-54 (collecting cites).

%5 1d. at 815 (citing Benjamin Klein & John Wiley, Jr., Competitive Price Discrimination As an Antitrust
Justification for Intellectual Property Refusals to Deal, 70 ANTITRUST L.J. 599 (2003); Richard Schmalensee,
Output and Welfare Implications of Monopolistic Third-Degree Price Discrimination, 71 AM. ECON. REV. 242
(1981); Hal R. Varian, Price Discrimination, in HANDBOOK OF INDUSTRIAL ORGANIZATION 597 (Richard
Schmalensee & Robert D. Willig eds., North-Holland 1989) (surveying price discrimination theory and practices);
Lars A. Stole, Price Discrimination and Competition, in 3 HANDBOOK OF INDUSTRIAL ORGANIZATION
2223 (Mark Armstrong & Robert Porter eds., Univ. of Chicago 2007)).

% |_ayne-Farrar, supra note 21 at 816 (citing Jacques F. Thisse & Xavier Vives, On the Strategic Choice of Spatial
Price Policy, 78 AM. ECON. REV. M. 122 (1988); D. Fudenberg & J. Tirole, Customer Poaching and Brand
Switching, 31 RAND J. ECON. 634 (2000)).



A 9% DS B 18T

FESE I, S5 TA Fmm AR Z2 0 5 38 HHE G 5 AR b TR 1) — A A LA
AMNBESAT LA, SCEE T i 7 LASEt o 1 A2 RO I SRR FMIBONBAT R i i
LSS, A —RASH PR G HEA 78450 R PVF AT AT Z A58
TRAESRTH SRR SO, AE— BRI N R 3 A7 R s 4+ ik
IZE 5538, SR T e KA BT PF AT SRON AT O — O & R T T i i 3 1 58
= 71 S T ot o AP P B/A N1 78 N vk R o o | A i I
Y56 S nl AR VR ] SN IR R I A A IR Bl 77 o AR FIBCAA YA — AL 11,
A2 A H 2 R A B AT NI FE ST R IEH, DO B L RIBN G = 3 71 25 KA
R NI 5. 2B, %R EIR AT SRR MG T e, s
BEATHT RSB S, RIMEAERCRIA S S A — AL RITE O0 T, 8 2R F S T
SPERNE X AVERVE AT CRAE S 2RV IR .

97 T 30 2k W0 b L EL MIEE RO I S 2B WA il

957 B 30 FIE, ARHELELRABNAELL MEE T, HEE R hsvE st
H LR nT Re i e (RZEINE) E -

() AR ZELMIBN R & 5 b St & JF 48 W H R AR IR BOT 20, Tide
H RS RO

(=) PRfESeiiss R g AT A, G2, BBV AT kA S, HAR
HEL BALAIBNA TR, 808 R A H Ak A VE T 2220, B IR A ROt

(=0 bt St 5 B 1 s SR S A2 320 e B U7 (R FR i LA 3 2
EEL oL R IR DU Fn i EEE AR ATI AR H 3 AR H5T

PO [ 55 B S 2B W Rk LR A E B ARSI
557 B 30 SKICHE T TR ZBWI TR L K, AAREL B
MFRNAUEFVE B RN (1) “BlR = RAWE", (2 “AHR e

RS AHRER Y, (3) “HORHRAEVERTHOAIERD,  (4) TR %
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BT TRE M, WAEAE W MR E, LSRRI T RKEE

27 See, e.g., Herbert Hovenkamp, Mark D. Janis, & Mark A. Lemely, Unilateral Refusals to License in the US, 2 J.
COMPETITION L. & ECON. 1, 16 (Mar. 2006).

%8 |_ayne-Farrar, supra note 21 at 825.

% |d. at 828.
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