Guidelines for the Enforcement of Intellectual Property Judgments

(Draft for Comments)
The Guideline are formulated in accordance with Civil Procedure Law of the People’s Republic of China, Administrative Litigation Law of the People’s Republic of China and Criminal Procedure Law of the People’s Republic of China for the purpose of comprehensively strengthening judicial protection of intellectual property, serving for innovation and development, facilitating the parties concerned to apply to people’s court for compulsory enforcement and ensuring the rapid enforcement of effective judgments of intellectual property cases in accordance with laws. 

I. Specific scope of intellectual property cases
1. Specific scope of intellectual property cases. Intellectual property cases include: (1) civil cases involving intellectual property rights, i.e. civil cases involving disputes over such intellectual property rights as copyrights, trademark rights, patent rights, technology contracts, trade secrets, new plant varieties and integrated circuit layout designs as well as disputes regarding unfair competition, monopoly and franchise contracts; (2) administrative cases involving intellectual property rights, i.e. administrative dispute cases in which the concerned parties refuse to accept the administrative acts made by administrative organs over such intellectual property rights as copyrights, trademark rights and patent rights as well as disputes regarding unfair competition, etc. and thus file appeals to the people’s courts; (3) criminal cases involving intellectual property rights, i.e. criminal cases involving infringement of intellectual property rights as specified in Section 7, Chapter III of the Criminal Law of the People’s Republic of China, and the like.

(Basis: Article 7 of Opinions of the Supreme People’s Court on Promoting the “Three in One” Trial of Civil, Administrative and Criminal Cases Involving Intellectual Property Rights in Courts Nationwide)

II. Enforcement of civil cases involving intellectual property rights

(1) Parties concerned may apply for preservation before litigation or in the litigation phase

2. Preservation application, bonds and amounts during litigation. In cases where, due to the actions of one party or for other reasons, it is possible that judgments will be difficult to enforce or that the other party will be harmed, the opposite party may request the people’s court to preserve the assets of the other party and order it to take certain acts or prohibit it from taking certain acts. In the absence of such requests, the people’s court may, when necessary, also order asset preservation measures. 

If the people’s court adopts preservation measures, it may order the applicant to provide a bond. If the applicant fails to provide a bond, it shall rule to reject the application.

Where a people’s court orders a preservation applicant to provide a bond for asset preservation, the amount of the bond shall not exceed 30% of the requested amount of assets to be preserved; or if the requested assets to be preserved is the subject of the dispute, the amount of bond shall not exceed 30% of the value of the dispute. Where a people’s court orders a preservation applicant to provide a bond for act preservation, the amount of the bond shall be equivalent to the losses that may be suffered by the preservation respondent for the enforcement of act preservation measures, including the reasonable losses such as sale proceeds, safekeeping expenses of the products involved in the order to stop infringement, etc..

 (Basis: Article 100 of the Civil Procedure Law of the People’s Republic of China, Article 5 of Provisions of the Supreme People’s Court on Several Issues Concerning the Handling of Property Preservation Cases and Article 11 of Provisions of the Supreme People’s Court on Several Issues Concerning the Application of Law in Cases Involving the Review of Act Preservation in Intellectual Property Disputes)

3. Pre-trial preservation applications, bonds and amounts. Any concerned party whose lawful rights and interests, due to urgent circumstances, would suffer from un-remediable harms if it fails to petition for asset preservation immediately, may, before filing the lawsuit, petition the people’s court at the location of the property to be preserved or at the domicile of the respondent or to the people’s court with jurisdiction over the case for the adoption of asset preservation measures. The petitioner shall provide a bond; if the petitioner fails to do so, the petition shall be rejected.

Where a concerned party applies for asset preservation before an action is instituted, the party shall provide a bond equivalent to the requested amount of asset to be preserved; under special circumstances, the people’s court may exercise discretion. Where a party concerned applies for act preservation before an action is instituted, the party shall provide a bond equivalent to the losses that may suffered by the preservation respondent for the enforcement of act preservation measures. 

(Basis: Article 101 of the Civil Procedure Law of the People’s Republic of China, Article 5 of Provisions of the Supreme People’s Court on Several Issues Concerning the Handling of Property Preservation Cases and Article 11 of Provisions of the Supreme People’s Court on Several Issues Concerning the Application of Law in Cases Involving the Review of Act Preservation in Intellectual Property Disputes)

4. Measures taken by a court after accepting an application for preservation. After accepting an application for asset preservation, a people’s court shall issue a ruling within the statutory time limit; and if it issues a ruling to take a preservation measure, the ruling shall be enforced immediately.

The methods and measures for preservation adopted by a court shall be handled in accordance with the relevant provisions of the enforcement procedure.

(Basis: Article 100 and Article 101 of the Civil Procedure Law of the People’s Republic of China, Article 156 of Interpretation of the Supreme People’s Court on the Application of the Civil Procedure Law of the People's Republic of China and Article 15 of Provisions of the Supreme People’s Court on Several Issues Concerning the Application of Law in Cases Involving the Review of Act Preservation in Intellectual Property Disputes)

(2) How one party may initiate compulsory enforcement procedures if the other party fails to perform its obligations 
5. The subject of compulsory enforcement of civil cases involving intellectual property rights. Legal instruments that take effect must be fulfilled by the parties. If a party fails to perform its obligations, the other party may apply to a people’s court with jurisdiction for enforcement according to law.

A legally effective civil judgment, ruling or mediation agreement shall be enforced by the people’s court of first instance or by the people’ court at the same level in the place where the asset to be enforced is located. For first instance cases adjudicated by an intellectual property court, the higher people’s court at the place where the intellectual property court is located may designate another intermediate people’s court within its jurisdiction to enforce the case.

(Basis: Article 224 and Article 236 of the Civil Procedure Law of the People’s Republic of China and Article 6 of Notice of the Supreme People’s Court on Issues Concerning the Jurisdiction of Intellectual Property Courts over Cases)

6. The period for applying for compulsory enforcement. The period for applying for enforcement is two years. The suspension and interruption of the time limit for applying for enforcement shall be governed by the provisions of laws on the suspension and interruption of the time limit for instituting an action.

The period for applying for enforcement shall be calculated from the last day of the performance term stipulated in the legal instrument; where the legal instrument stipulates performance by stages, the period for applying for enforcement shall be calculated from the last day of every performance term stipulated in the legal instrument; and where no performance term is stipulated in the legal instrument, the period for applying for enforcement shall be calculated from the effective date of the legal instrument.

(Basis: Article 239 of the Civil Procedure Law of the People’s Republic of China)

7. Materials to be submitted and fees to be paid for applying for compulsory enforcement. When applying for enforcement, the party concerned shall submit the following documents and certificates to a people’s court and fill in the Confirmation of Address for Service:

(1) Written application for enforcement. Reasons for applying for enforcement, matters, object of enforcement and the asset status of the party subject to enforcement as known to the enforcement applicant shall be stated in the written application for enforcement. 

If a foreign party applies for enforcement, he shall submit application for enforcement in Chinese. If there are special provisions in a judicial assistance treaty concluded between the country of the foreign party and the People’s Republic of China or jointly acceded to by the two countries, the application shall be filed according to the treaty.

(2) Copy of the legal instrument in force.

(3) Identification certificate of the enforcement applicant. Where an individual citizen applies for enforcement, the citizen shall present his resident identification card; where a legal person applies for enforcement, a copy of the business license of the legal person and the identity certificate of the legal representative shall be submitted; where any other type of organization applies for enforcement, a copy of its business license and the identity certificate of the primary responsible person shall be submitted. 

(4) Where an heir or a successor to rights applies for enforcement, documents evidencing inheritance or succession to rights shall be submitted. 

(5) Other documents or certificates that shall be submitted.

The fee for applying for enforcement doesn’t need to be paid in advance. The people’s court shall directly collect the application fee from the party subject to enforcement beyond the content determined in the legal instrument in force.

(Basis: Article 20 of Measures on the Payment of Litigation Costs and Article 20 of Provisions of the Supreme People’s Court on Several Issues Concerning the Enforcement Work of the People’s Courts (for Trial Implementation))

8. Conditions for a people’s court to docket and accept an enforcement case. The following conditions shall be met for a people’s court to accept an enforcement case:

(1) The legal instrument applied to be enforced has come into force;

(2) Enforcement applicant is the obligee determined by the legal instrument in force, or the heir or successor to rights thereof;

(3) Enforcement applicant submits the application within the statutory period;

(4) The legal instrument to be enforced has object of payment, and the subject matter of enforcement and the party subject to enforcement are clearly defined;
(5) The obligor fails to perform its obligations within the time limit specified in the legal instrument in force;

(6) It’s under the jurisdiction of the people’s court to which the application for enforcement is submitted to. 

For any application that meets the above-mentioned conditions, the people’s court shall docket the case within seven days; if the application fails to meet any of the above-mentioned conditions, the people’s court shall make a ruling of not accepting the case within seven days.

(Basis: Article 18 of Provisions of the Supreme People’s Court on Several Issues Concerning the Enforcement Work of the People’s Courts (for Trial Implementation))

(3) How to search and discover assets of the party subject to enforcement

9. The ways to search and discover assets of the party subject to enforcement. During enforcement, the enforcement applicant has the responsibility to provide leads to the assets of the party subject to enforcement for the people’s court to verify and enforce. The enforcement applicant may also request the people’s court to order the party subject to enforcement to truthfully report its assets; or request the people’s court to investigate funds, movable property, real estate and other assets of the party subject to enforcement through the online enforcement inquiry and control system. 

(Basis: Article 1 of Provisions of the Supreme People’s Court on Issues Concerning Property Investigation during Enforcement in Civil Procedures)

10. Punishment of the party subject to enforcement for violating its obligation of reporting assets. If the party subject to enforcement refuses to report, makes false reports or delays reporting assets without justifiable reasons, the people’s court shall include him in the list of dishonest judgment debtors in accordance with relevant regulations and may impose a fine or detention on the party subject to enforcement or its legal representative and the primary person in charge or the directly liable person of the organization concerned, depending on the seriousness of the offense; if a crime is committed by them, they shall be investigated according to law for criminal liability.

(Basis: Article 241 of the Civil Procedure Law of the People’s Republic of China and Article 9 and Article 10 of Provisions of the Supreme People’s Court on Issues Concerning Property Investigation during Enforcement in Civil Procedures)

(4) Enforcement measures that may be taken by people’s court
11. Measures that may be taken by a people’s court after discovering assets. After discovering assets of the party subject to enforcement, the people’s court may take such measures as seizure, detainment, freezing, transferring and selling according to different circumstances.

(Basis: Article 242 of the Civil Procedure Law of the People’s Republic of China)

12. The time limit for people’s court to seize, freeze or detain assets and how to extend the time limit. The time limit for people’s court to freeze the bank deposits of the party subject to enforcement shall not exceed one year, the time limit for seizing or detaining movable property shall not exceed two years, and the time limit for seizing real property and freezing other property rights shall not exceed three years.

If the enforcement applicant applies for extending the time limit, the people’s court shall go through the formalities of renewing seizure, detainment or freezing before the expiration of the time limit for seizure, detainment or freezing, and the renewal period shall not exceed the time limit prescribed above. The people’s court may also go through the formalities of renewing seizure, detainment or freezing in accordance with the court’s powers. 

(Basis: Article 487 of Interpretation of the Supreme People’s Court on the Application of the Civil Procedure Law of the People's Republic of China)

13. How to determine the reference price of an asset after a people’s court controls an asset. The people’s court shall launch the procedures for determining the reference price for disposition of an asset to be auctioned or sold within 30 days after seizure, detainment or freezing of the asset. The reference price will be used as a reference for determining the starting price for auction of the asset or the selling price of the asset.

(Basis: Article 1 of Provisions of the Supreme People’s Court on Several Issues Concerning the Determination of the Reference Prices for Disposition of Property by the People’s Courts)

14. How to sell an asset after a people’s court determines the value of the asset. The people’s court shall initiate asset selling procedures within ten days after the reference price is determined. In principle, online judicial auctions should be adopted first for the sale of assets.

(Basis: Article 30 of Provisions of the Supreme People’s Court on Several Issues Concerning the Determination of the Reference Prices for Disposition of Property by the People’s Courts, Article 2 of Provisions of the Supreme People’s Court on Auction and Sale of Property in Civil Enforcement Proceedings by People’s Courts and Article 2 of Provisions of the Supreme People’s Court on Several Issues Concerning Online Judicial Auction by People’s Courts)

15. How to enforce cases of transferring certificates of property rights. If certain formalities for the transfer of certificates of property rights such as patent certificates and trademark certificates are required during enforcement, the people’s court may issue a notice for assistance in enforcement to the relevant organization requesting the assistance.   

(Basis: Article 251 of the Civil Procedure Law of the People’s Republic of China and Article 502 of Interpretation of the Supreme People’s Court on the Application of the Civil Procedure Law of the People’s Republic of China)

16. How to enforce substitutable or non-substitutable acts. If the party subject to enforcement fails to offer an apology, eliminate ill effects or perform other acts specified in a judgment or ruling or any other legal instrument, in accordance with the enforcement notice, the people’s court may carry out compulsory enforcement or entrust the task to a relevant organization or other persons, and the party subject to enforcement shall bear the expenses thus incurred. 

If the party subject to enforcement fails to perform an act specified in a legal instrument and is the only one who can perform the act, the people’s court may impose a fine or detention according to laws; if such behavior constitutes a crime, it shall be investigated according to laws for criminal liability.

(Basis: Article 252 of the Civil Procedure Law of the People’s Republic of China and Article 505 of Interpretation of the Supreme People’s Court on the Application of the Civil Procedure Law of the People’s Republic of China)

17. Other main measures that may be taken in addition to measures against assets. Where a party subject to enforcement fails to fulfill a payment obligation determined in an effective legal instrument, the enforcement applicant may request to take measures to restrict the consumption of the party subject to enforcement to restrict its high consumption and relevant consumption not necessary for life or business operation; may request the imposition of exit restrictions on the party subject to enforcement; and may apply to include the party subject to enforcement on the list of dishonest judgment debtors, under circumstances specified by laws.

(Basis: Article 255 of the Civil Procedure Law of the People’s Republic of China, Article 1 of Several Provisions of the Supreme People’s Court on Restricting High Consumption and Relevant Consumption of Party Subject to Enforcement and Article 1 of Several Provisions of the Supreme People’s Court on Issuing the Information on the List of Dishonest Judgment Debtors)

(5) When is case money granted? 
18. How long does it takes for case money to be granted after the money reaches the account of a people’s court? Where executed money is delivered or transferred to the special account for executed money or special account for case money as designated by a people’s court, the people’s court shall complete the granting of the executed money within 30 days from the date of receiving it. 

(Basis: Article 10 of Provisions of the Supreme People’s Court on the Administration of the Enforced Money and Properties)

(6) Remedies during the course of enforcement
19. Remedy for a party concerned or an interested party where the acts of enforcement violate legal provisions. During the course of enforcement, the party concerned or the interested party who believes that the acts of enforcement violate legal provisions (such as excessive seizure) may raise a written objection to the people’s court responsible for the enforcement. The people’s court shall examine the written objection within 15 days from receiving it. If the reasons are tenable, the enforcement shall be ruled to be canceled or rectified; if the reasons are untenable, the objection shall be overruled. Where the party concerned or the interested party is dissatisfied with the ruling, they may apply to the people’s court at the next higher level for reconsideration within 10 days from receipt of the ruling. 
(Basis: Article 225 of the Civil Procedure Law of the People’s Republic of China and Article 5 of Interpretation of the Supreme People’s Court of Several Issues concerning the Enforcement Procedures in the Application of the Civil Procedure Law of the People’s Republic of China)

20. Remedies when a person which is not a party to the case seeks to block enforcement on the grounds of having substantive rights. If, in the course of enforcement, a person which is not a party to the case raises a written objection with respect to the object subjected to enforcement on the grounds of claiming ownership or any other substantive right that is sufficient to prevent the transfer or delivery of the object subjected to enforcement, the people’s court shall examine the written objection within 15 days from receiving it. If the reasons for the objection are tenable, the enforcement of the object shall be ruled to be suspend; if the reasons are untenable, the objection shall be overruled. If the  person which is not a party to the case or any party concerned refuses to accept the ruling and considers the original judgement or ruling improper, it shall be dealt with in accordance with the procedure for trial supervision. If the refusal to accept is not based on the original judgement or ruling, an action may be brought to the people’s court within 15 days after the ruling is served.  
(Basis: Article 227 of the Civil Procedure Law of the People’s Republic of China and Article 15 of Interpretation of the Supreme People’s Court of Several Issues Concerning the Enforcement Procedures in the Application of the Civil Procedure Law of the People’s Republic of China)

(7) How to end compulsory enforcement procedures
21. How long does a compulsory enforcement procedure last. For enforcement of civil cases involving intellectual property rights, an enforcement case in which the party subject to enforcement has assets to be enforced is concluded in general within six months from the date the case is docketed; where the time limit for the enforcement have to be extended because of certain special circumstances, the extension shall be reported to the president or vice president of the court for approval. 

(Basis: Article 5 of Some Rules Set Forth by the Supreme People’s Court for Strictly Abiding by the Time limits for Case Hearing and Enforcement and Article 1 of Provisions of the Supreme People’s Court on Some Time limits for Handling Enforcement Cases by the People’s Courts)

22. The circumstances under which a compulsory enforcement procedure will be terminated. A compulsory enforcement procedure will be terminated when all the matters applied for enforcement by the applicant have been enforced in accordance with laws, or under circumstances as stipulated by laws, such as where the applicant has withdrawn its application for compulsory enforcement, or the effective legal instrument on which the enforcement is based has been revoked. 

(Basis: Article 257 of the Civil Procedure Law of the People’s Republic of China)

III. Enforcement of administrative cases involving intellectual property rights
23. The subject of compulsory enforcement of administrative cases involving intellectual property rights. If the obligated party refuses to fulfill any legally effective written administrative judgment, administrative ruling, administrative compensation judgment or administrative mediation agreement, the other party may apply to a people’s court for compulsory enforcement according to laws.

Where a people’s court enters a judgement that an administrative organ shall perform administrative compensation, administrative reimbursement or other administrative payment obligation yet the administrative organ refuses to perform, the other party may apply to the people’s court for compulsory enforcement according to laws.

Any legally effective written administrative judgment, administrative ruling, administrative compensation judgment and administrative mediation agreement shall be enforced by the people’s court of first instance. Where the people’s court of first instance considers that the situation is special and the enforcement needs to be executed by the people’s court of second instance, it may request the people’s court of second instance to execute the enforcement, and the people’s court of second instance may decide to execute the enforcement itself or decide for the people’s court of first instance to execute the enforcement.

(Basis: Article 152 and Article 154 of Interpretation of the Supreme People’s Court on Application of the Administrative Litigation Law of the People’s Republic of China)

24. The period for applying for compulsory enforcement of the judgments of administrative cases involving intellectual property rights. The period for applying for the enforcement is two years. Relevant provisions of laws shall apply to the suspension and interruption of the time limit for applying for the enforcement.

The period for applying for enforcement shall be calculated from the last day of the performance term stipulated in the legal instrument; where the legal instrument stipulates performance by stages, the period for applying for enforcement shall be calculated from the last day of every performance term stipulated in the legal instrument; and where no performance term is stipulated in the legal instrument, the period for applying for enforcement shall be calculated from the date on which the legal instrument is served on the party concerned.

If application is filed exceeding the time limit, the people’s court shall not accept the application unless the applicant has justifiable reasons.

(Basis: Article 153 of Interpretation of the Supreme People’s Court on Application of the Administrative Litigation Law of the People’s Republic of China)

25. Enforcement procedure of administrative cases involving intellectual property rights. The provisions of the Administrative Law, Administrative Litigation Law and relevant judicial interpretations shall apply to the enforcement of administrative cases by the people’s courts. If there is no corresponding provisions, relevant provisions on civil enforcement shall be referred to and applied.

(Basis: Article 101 of the Administrative Litigation Law of the People’s Republic of China)

IV. The Enforcement of Asset Portion of the Judgements of Criminal Cases Involving Intellectual Property
26. The subject of compulsory enforcement of asset portion of the judgements of criminal cases involving intellectual property. The following asset-related matters set out in the main text of an effective criminal judgment shall be enforced by the people’s court of first instance.

(1) Fines or confiscation of assets;
 


(2) An order to return the assets or compensate the victim for the assets;
 


(3) Disposal of illicit money and assets transferred along with the case;
 


(4) Confiscation of the defendant's assets transferred along with the case which has been used for committing the crime; or
 


(5) Any other relevant matter which should be enforced by the people’s court.

(Basis: Articles 1 and Article 2 of Several Provisions of the Supreme People’s Court on Enforcing the Property Portion of a Criminal Judgment)

27. Enforcement Procedure of asset portion of the judgements of criminal cases involving intellectual property. The provisions of the Criminal Law, Criminal Procedure Law and relevant judicial interpretations shall apply to the enforcement of the property portion of criminal judgements by the people’s courts. If there is no corresponding provisions, relevant provisions on civil enforcement shall be referred to and applied.

(Basis: Article 16 of Several Provisions of the Supreme People’s Court on Enforcing the Property Portion of a Criminal Judgment)



