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The views expressed herein are presented on behalf of the Antitrust
Law Section and International Law Section. They have not been
reviewed or approved by the House of Delegates or the Board of

Governors of the American Bar Association and, accordingly,
should not be construed as representing the position of the
Association.
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The Antitrust Law Section and International Law Section (the “Sections”) of the American
Bar Association (“ABA”) respectfully submit these comments in response to the public
consultation by the State Administration for Market Regulation (“SAMR”) on five draft provisions
implementing China’s amended Anti-Monopoly Law (“AML”).2
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2 Notice of Public Consultation on Provisions on the Review of Concentrations of Business Operators (Draft
for Comments), available at https://www.samr.gov.cn/hd/zjdc/202206/t20220624 348144.html; Notice of Public
Consultation on Provisions of the State Council on the Thresholds for Declaring Concentration of Business Operators
(Draft for Comments), available at https://www.samr.gov.cn/hd/zjdc/202206/t20220625 348149.html; Notice of
Public Consultation on Provisions on Prohibiting Abuse of Intellectual Property Rights to Exclude and Restrict
Competition (Draft for Comments), available at https://www.samr.gov.cn/hd/zjdc/202206/t20220627_348161.html;
Notice of Public Consultation on Regulation on Prohibition of Abuse of Dominant Market Position (Draft for
Comments), available at https://www.samr.gov.cn/hd/zjdc/202206/t20220627_348155.html; Notice of Public
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The Antitrust Law Section (“ALS”) is the world’s largest professional organization for
antitrust and competition law, trade regulation, consumer protection and data privacy as well as
related aspects of economics. Section members, numbering over 7,600, come from all over the
world and include attorneys and non-lawyers from private law firms, in-house counsel, non-profit
organizations, consulting firms, federal and state government agencies, as well as judges,
professors and law students. The ALS provides a broad variety of programs and publications
concerning all facets of antitrust and the other listed fields. Numerous members of the ALS have
extensive experience and expertise regarding similar laws of non-U.S. jurisdictions. For nearly
thirty years, the ALS has provided input to enforcement agencies around the world conducting
consultations on topics within the Section’s scope of expertise.*
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The International Law Section (“ILS”) focuses on international legal issues, the promotion
of the rule of law, and the provision of legal education, policy, publishing, and practical assistance
related to cross-border activity. Its members total approximately 11,000, including private
practitioners, in-house counsel, attorneys in governmental and inter-government entities, and legal
academics, and represent over 100 countries. The ILS’s over fifty substantive committees cover

Consultation on Regulation on Prohibition of Monopoly Agreement (Draft for Comments), available at
https://www.samr.gov.cn/hd/zjdc/202206/t20220625 348148.html. The Sections base their comments on unofficial
translations of the drafts, and limit their comments to the revisions the drafts make to the existing measures. SAMR
also published for public comment Provisions on Prohibition of Abuse of Administrative Power to Exclude and
Restrict Competition (Draft for Comments): https://www.samr.gov.cn/hd/zjdc/202206/t20220627_348159.html. The
Sections do not comment on this draft.
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4 Past comments can be accessed on the ALS’s website at
https://www.americanbar.org/groups/antitrust_law/resources/comments_reports_amicus_briefs/.
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competition law, trade law, and data privacy and data security law worldwide as well as areas of
law that often intersect with these areas, such as mergers and acquisitions and joint ventures.
Throughout its century of existence, the ILS has provided input to debates relating to international
legal policy.” With respect to competition law and policy specifically, the ILS has provided input
for decades to authorities around the world.®

BEE
Executive Summary
EHEETF

Merger Control
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With respect to the Provisions of the State Council on the Thresholds for Declaring
Concentration of Business Operators (Draft for Comments) (“Draft Merger Notification
Thresholds Provisions™), the Sections commend the increased notification thresholds in Article 3
that will avoid the burden of notifying transactions unlikely to have anticompetitive effect, and
respectfully suggest that new Article 4 be revised to adopt transaction size-based notification
thresholds, instead of market valuation-based thresholds. This is because transaction size can be
objectively determined, whereas market valuation is not readily available to private companies. In
addition, there should be guidance as to how market valuation is determined for public companies,
especially in acquisitions paid for by the buyer’s shares.
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As to the Provisions on the Review of Concentrations of Business Operators (Draft for
Comments) (“Draft Merger Review Provisions”), the Sections commend the proposed
amendments (Arts. 4, 6, 22-25) that further clarify and improve the efficiency and effectiveness of
the merger review process.
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The Sections respectfully suggest that the Draft Merger Review Provisions may be
improved in the following ways:
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To increase certainty and predictability for parties in determining whether transactions
are subject to notification under Chapter 4 of the AML, Article 4 should be further
revised to clarify that transactions involving purely financial minority investments (i.e.,
passive investments) do not result in a change of control.
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To strengthen the tiered merger review system introduced in Article 6, SAMR should
include appropriate measures to ensure the consistency and rigor of the review carried
out by local administrations of market regulation (“local AMRs”) in delegated cases.
Further, clarifications should be provided regarding the “review measures” that SAMR
plans to formulate and the sectors that are considered “important to people’s
livelihood”.
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For clarity, the relevant paragraphs of Articles 7 and 42 related to requiring filing of
below-threshold transactions should be combined. At the least, Article 7 should include
a reference to Article 42, providing that SAMR shall investigate where there is
evidence that a below-threshold transaction may be anticompetitive.
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The Sections recommend an express time limit to SAMR’s ability to require
notification of transactions that do not meet the notification threshold (Art. 7) —
perhaps a 1-year limit from the consummation of the transaction — as is common
among jurisdictions where non-reportable transactions can be reviewed for substantive
harm. Further, SAMR should specify how and to whom a requirement for notification
will be communicated to ensure the parties are appropriately and promptly put on notice
given the legal consequences that can arise from non-compliance.
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The truthfulness obligation should only be imposed on the notifying party, but not its
agent (Arts. 14 and 66). Alternatively, the agent should be liable only when it
deliberately conceals information or knew or reasonably should have known that the
information in the filing materials is manifestly false. Moreover, a warning should be
a sufficient first sanction to be imposed on the agent. In all events, the obligation should
exist — if at all — only as to the party’s documents, not to third party materials that the
party is submitting.
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There should be a limit to the newly introduced “stop-the-clock” mechanism (Arts. 22
to 25), such as the maximum duration and number of times it could be used in a case.
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“Actually participating in business decision-making and management” and
“exchanging sensitive information with other business operators” should be deleted
from the examples in Article 55 of “implementation of concentration”, or qualified for
example by “without reasonable justification” and “without appropriate firewall
mechanisms”, so that normal transaction processes (e.g., integration planning) do not
create a violation of the AML notification and review process. If these examples are
retained without the suggested qualifiers, the Sections respectfully suggest that SAMR
introduce a process that allows parties formally to apply for a derogation from the
standstill obligation under the AML.
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The Sections respectfully suggest that the Provisions on Prohibiting Abuse of Intellectual
Property Rights to Exclude and Restrict Competition (Draft for Comments) (“Draft IPR Abuse
Provisions™) be revised in the following ways:
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Article 9(2) should be revised to clarify the circumstances under which package
licensing may be justified.
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If the provision on the licensing of pool patents at “unfairly high prices” in Article 14
is retained, Article 14 should be revised to clarify that this provision would not be
applicable where certain safe harbor elements are present.

RAHE 16 K5 23K, WARAERYFHEHT L 2IAE A “RAFEHMN”
W AR ZF A (SEP) o

Article 16(2) should be clarified to indicate that a finding of a standard essential patent
(“SEP”) being licensed at “unfairly high prices” will be made only in rare
circumstances.
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The Sections commend the recognition in Article 16(3) that there should be good faith
negotiations by and between parties, including in the licensing of SEPs. However, the
prohibition in Article 16(3) against SEP holders with dominant market position seeking
judicial or other official relief should be deleted, because it potentially has extra-
territorial reach, lacks balance between the SEP holder and the standard implementer,
and has unprecedented breadth beyond injunctions. Therefore, the Sections respectfully
recommend that Article 16(3) be deleted.
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New Article 23 should be clarified by the addition of an example to illustrate when the
abuse of IPR could implement a concentration that would not already be prohibited as
an unlawful monopoly agreement.
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The Sections suggest that new Article 20 of the Regulations on Prohibition of Abuse of
Dominant Market Position (Draft for Comments) (“Draft Abuse of Dominant Market Position
Regulation”) be revised to clarify that (1) “justifiable reasons” for platform operators with
dominant market positions in self-preferencing and use of non-public data include efficiencies,
and (2) self-preferencing and use of non-public data of operators on the platform will be abuse of
dominant market position under the AML only if there is an adverse effect on competition. The
Sections commend the clarification in Article 35 that SAMR will guide and supervise local AMRs
in key decisions, which promotes consistent enforcement.
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Monopolistic Agreements
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The introduction of the concept of “potential competitor” in Article 8 of the Regulation on
Prohibition of Monopoly Agreement (Draft for Comments) (“Draft Monopoly Agreement
Regulation”) would benefit from more detail regarding what would be a potential competitor. The
Sections respectfully suggest that the safe harbor provided in new Article 15 should be a greater
market share than 15%, and that market shares should be aggregated only across entities under
common control. The Sections commend the establishment in new Article 16 of a process for
applying for a determination of a safe harbor and suggest adding clarification that such an
application may be made after an arrangement is negotiated but before an agreement is executed.
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Article 3: The Sections commend the increased thresholds in Article 3, relieving SAMR
and parties from the burden of notifications of transactions unlikely to have anticompetitive effects.
The express authority under Article 26 of the AML to investigate transactions below the thresholds
ensures that the higher thresholds should not deter investigation of anticompetitive concentrations.
At the same time, there is a risk of creating legal uncertainty for parties absent clear guidance on
when SAMR might exercise its power to investigate transactions below the thresholds.
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Article 4: New Atrticle 4 introduces a new threshold for notifiable transactions in China, in
addition to those in Article 3. Article 4 provides notification will be required if (1) the turnover in
China of one of the parties to the concentration exceeds RMB 100 billion in the previous fiscal
year, and (2) other parties to the transaction have market valuation equal to or exceeding RMB
800 million and their turnover in China accounted for more than one-third of global turnover. The
Sections understand that the purpose of the new threshold is to catch high value but relatively low
China turnover transactions involving parties with a substantial share of their turnover in China.
Several jurisdictions (e.g., Austria, Germany, South Korea) have revised their merger control
thresholds for similar reasons.°
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Determining the market value of the parties may be difficult, especially for privately held
companies. Given that there is no “market” for the securities of privately held companies, there is
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10 The German and Austrian competition authorities have published useful guidance on their new thresholds.
They are available (in English) available at
https://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Leitfaden/Leitfaden_Transaktionsschwelle.htmI?nn=
3590380.
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no readily available “market value.” The value ascribed by shareholders may not be useful because
different shareholders may have different views on valuation, especially where the shareholders
are themselves privately held. A privately held company may retain a third party to prepare a
valuation report but that may be a costly and subjective exercise. This is particularly the case, for
example, in the technology sector where valuations depend on future revenues, interest rates and
future market conditions, which are often highly uncertain. Even in the case of publicly traded
companies, the Sections suggest that there be guidance as to how market valuation is determined,
especially in acquisitions paid for by the buyer’s shares.'?
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In addition, a threshold based on the market value of the parties does not take into account
the size of the transaction and therefore very small transactions between large players would be
reportable, which will put a heavy burden on SAMR.
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The Sections therefore recommend that SAMR consider using the “transaction value” of a
merger, rather than the parties’ market value, as the threshold, as it represents the value of all
shares or other ownership interests, assets and monetary benefits that the seller obtains from the
buyer in connection with the transaction. The transaction value may also include contingent
payments such as earn out provisions or bonuses dependent on the achievement of certain targets.'*
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With a transaction value-based threshold instead of a market valuation threshold,
transactions that do not meet the thresholds in Article 3 would still be notifiable under Article 4
where:
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the China turnover of one of the parties to the transaction exceed RMB 100 billion
(Article 4(2)),

12 See, e.g., 16 C.F.R. 8801.10, available at https://www.ecfr.gov/current/title-16/chapter-1/subchapter-H/part-
801/section-801.10 , which set forth detailed guidance on how the value of voting securities, non-corporate interests
and assets to be acquired are to be calculated for purposes of the U.S. Hart-Scott-Rodino Antitrust Improvements Act
of 1976 (“HSR Act”), 15 U.S.C. §18a.
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14 The value of a transaction (as well as the market value of the parties to the transaction) may fluctuate between
the announcement of the transaction and its closing, for example as the result of currency fluctuation or, where the
transaction price includes publicly traded securities, share price fluctuations. The Sections therefore suggest that the
transaction value at the time the transaction is announced, or during some specified time period, be used as the
threshold.
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the target achieves at least 2/3 of its turnover in China.
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Draft Merger Review Provisions
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Article 4: Article 4 is revised to add the factors determining the existence of control or
decisive influence and clarify that two or more undertakings may exercise joint control over other
undertakings.
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The Sections commend SAMR for the added clarifications on the determination of control
and decisive influence under the AML, which will facilitate the self-assessment of reportable
transactions in China. The Sections respectfully suggest, however, that Article 4 be further revised
to clarify that no control is obtained in a transaction that involves pure financial minority
investments in shares (i.e., passive investments) where: (1) the investor enjoys only traditional
minority shareholder protections rights (such as veto rights over bankruptcy and dissolution); and
(2) the percentage ownership does not exceed a threshold such as 10% of outstanding voting
shares.*® Such a clarification will increase certainty and predictability for parties in determining
whether transactions are subject to notification under Chapter 4 of the AML.
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Article 6: New Article 6 provides that SAMR will establish a classified and tiered merger
review system. In addition, on July 15, 2022, SAMR announced a three-year pilot program
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16 The HSR Act exempts from notification passive investment transactions resulting in holdings of 10% or less
of the outstanding voting securities of the issuer, regardless of the value of the holding. 15 U.S.C. §18a(c)(9); 16 C.F.R.
8802.9.
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beginning August 1, 2022 to delegate the review of certain simple merger cases to local
administrations of market regulation (“local AMRs”).

AP RREATHLEEEARSETEETFERENROGEFEY ), HALHF
EIER TR ESRTER ARG IR THREET LAY ITEE, ALty Lz
THERXHWOFE, AY2EM, BARATHREETE /I TR RGP IRESFEL
FAFERZ, HTERHKATEE T FARANRE L, T 5E 5B AT RS
RAHWFERT, ApaEENTHREELEHRRESQHEE (FlheRERAHYTETE
FrR Z oA A, AR EBERAREE) , UARER T TR HEFELILES
o —HMfe®iER, IFAHTHERTHEET L AP RATTEAGTHLEE L HRE
Bm fideid &, HFE, ATHEEEEHEABERFRENTRILLHTTTEHHFLT,
WIRACK A8 B IR AR S AT T S B P B AT A R Pt B9 LA,

The Sections commend SAMR’s continued efforts to improve merger review efficiency
and hope that the classified and tiered review system allowing delegation will spread the review
workload so that SAMR may focus on the review of major transactions. While the Sections
understand that SAMR will make the final review decisions in such delegated cases, the local
AMRs will be responsible for reviewing filing materials and forming opinions upon which SAMR
will issue final review decisions. The Sections respectfully suggest that SAMR take appropriate
measures (such as provide clear review standards and indicative timelines for investigations,
effective supervision, and public monitoring) to ensure consistency and rigor of the review carried
out by local AMRSs in delegated cases. This will help ensure that SAMR and notifying parties are
not overburdened by appeals to SAMR and that, in the event SAMR does not specifically delegate
individual cases to local AMRs, parties will not seek opportunities to forum shop amongst local
AMRs.

WRF/HIEFH 6 &, THEELEAHTUSTERE T RAEAFERZMBIEETE LT H
EERE CHEDE” o AL REREBTHEE L BT UUARBATA “F &R AR
AR A “H R BT RASE AR HITEF.

New Article 6 also notes that SAMR may formulate specific “review measures” for
transactions involving sectors that are important to the national economy and people’s livelihood.
The Sections respectfully suggest that SAMR clarify what the “review measures” may entail and
what sectors are considered “important to the national economy and people’s livelihood”.

FTHFAF 25 REFTHFFH 2K, 2THFFFTARAEwIRATE, 2 IEHIE
RizaeHE T ERRETRERAHR., RATFXRY, THREELERHTUAERESH
PiRo F 42 FF 1 FAMR, A IEBERPAREPIRARRENZEE R P BHREA XA Th
EAHG, RFTFARY, THRELHAELSHTHE, OHEZRKMXETH R A,
TH, AARZRGEZRITER F R EFEACHEFIREZAS T 55 2 ZA R4
FZ ATt AT, B, ATHEmERGAHE, AyLENENZHS 7 55 42 FaX
BEGNT, REESERFTHFTRASF 42 5.

Articles 7 and 42: The second paragraph of Article 7 provides that SAMR may require
undertakings to notify transactions falling below the notification thresholds when there is evidence
that the transactions have or may have anticompetitive effects. The first paragraph of Article 42
provides that, if a transaction falls below the notification thresholds but is suspected of having
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anticompetitive effects, SAMR shall seek confirmation, including by requesting documents and
materials from relevant undertakings to determine whether to require a notification. The procedure
provided in Article 42 would apparently need to take place prior to that described in the second
paragraph of Article 7. Therefore, to increase clarity, the Sections suggest re-ordering the relevant
paragraphs of Articles 7 and 42, or at least including a reference to Article 42 in Article 7.

WO, RE|HF T HK, THEEEHTAERKT PHRAFEO R HHATPIR, L
RHRGCE TR EWmPANKZIATATENG, VT3 EEE At TmE ST PR
2RO RE R IZA ARG AR, ARt TR S RA LRI T F] (R £
K) BOFOHENK, RBEFEOEHSREARN—ARAE, "EXSHNFEFEK,
SCF WEMAY T UM R A FRAFEN R HATHFE, (XA GITERT S T E
—FRPAFEN, CAILEICRRNEMG—FHR, MEARS S FThTHA H5HR
T R, 20

Further, Article 7 provides that SAMR can require a notification of transactions below the
notification thresholds whether the transaction has been closed or not. As the Sections have
previously commented,? the Sections recommend that there be an express time limit to SAMR’s
ability to require notification of a consummated transaction, so that a consummated transaction
will not be subject to potential challenge under Chapter 4 of the AML indefinitely. According to a

o AR (EBETFH AR ZEEARAZLBIREIR AX KBHFRXTEZEEP FROAE JERXE
RA&) e ) , % 9-10 W (200854 A 11 H) (Mik:
https://www.americanbar.org/content/dam/aba/administrative/antitrust_law/v12/comments_undertakingdraft.pdf)
(ERETIrAR Z R, BIRENAT WHBEFETPTEFE (BITEEELENLA) DB E
WY, %2, 10-11 T (2017 10 A 6 B) (Mak:
https://www.americanbar.org/content/dam/aba/administrative/antitrust_law/v10/at_comments_salsil 20171006 cn_
enpdf) ; (EBEEFHERIFLENELNAEIREIRT AT PEARERER BB EOBITEZWRS
BRY (“2020 F R BWrAMSERZERL” ) , # 4. 19-20 W (202052 A 14 8) (Mik:
https://www.americanbar.org/content/dam/aba/administrative/antitrust_law/comments/february-2020/comment-
21420-china.pdf) .
18 BFLERREARLHRELLESFIEFL, XToERRENE =144, (BEHXHETTFE
P Lk A EAEARRE) , F 648 (2016 476 A 14-15 H) (M ik:
https://one.oecd.org/document/DAF/COMP/WP3(2016)4/REV1/en/pdf ) o #lde, Hud K atsb £ % & 69 ud 2 A
EAR S LEE—F.
19 BAREEIEITT AR GLERPE) FLFMEN TR HIRE M, 2R D 7%
X—AA), BATAEZAPA ) SRR R A F 3, A TR S TR S FE TR B Msay £,
20 TAB, BRMAEATE T ARG T H AT PR B 8, HBEFPE ((TBATE) A amF
FrmE AR HZRARE) « L (TEAFE) %36 &. Am, ZEFAZAER TAHEET A4
Fio BATMINA R B EZA LR PRATEL S MARITPIRAT MR (FTHAFTE) Are LeiE kT H.
2 See Joint Comments of the American Bar Association’s Section of Antitrust Law and Section of International
Law on Draft for Comments of the State Council Regulations on Notifications of Concentrations of Undertakings, 9-
10 (April 11, 2008), available at
https://www.americanbar.org/content/dam/aba/administrative/antitrust_law/v12/comments_undertakingdraft.pdf;
Comments of the American Bar Association’s Sections of Antitrust Law and International Law Regarding the Draft
Measures for the Review of Undertaking Concentrations, 2, 10-11 (October 6, 2017), available at
https://www.americanbar.org/content/dam/aba/administrative/antitrust_law/v10/at_comments_salsil 20171006 cn_
en.pdf; Comments of the ABA Antitrust Law and International Law Sections on Draft Amendments to China’s Anti-
Monopoly Law (“2020 AML Amendment Comments”) at 4, 19-20 (February 14, 2020), available at
https://www.americanbar.org/content/dam/aba/administrative/antitrust_law/comments/february-2020/comment-
21420-china.pdf.
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survey by the OECD,?? in most jurisdictions where the competition law authorities may initiate
review of a transaction not meeting the notification threshold, such authority is limited to within
one year or less of closing.?® The Sections suggest a similar one-year limitation, to provide
predictability for parties and market participants.?

RE, H57T5AR, BEHELRETHEEEHELYIRGH 180 R AR F IR,
AT FREEH A EA e BT L Bl iE 4, PSR LR 22 A B e AT LA R e i A K
XA P IRE K

Finally, Article 7 provides that parties must submit a notification within 180 days of
SAMR’s notice of the requirement. To ensure that parties receive notice properly and promptly,
the Sections suggest specifying how and to whom such a notification requirement will be
communicated to the parties.

%l FAF 66 F: % U EINETaTHEEE SR PR L EL L HF 3T
Mo F 14 FRE—BIBHFMA (BF, RHFH) A “FRREA” Z YIRS AoHHn
A B AR 0T

Articles 14 and 66: Article 14 lists the documents and materials which need to be prepared
in the notification submitted to SAMR. The concluding paragraph of Article 14 states that both the
notifying party (i.e., the transaction party) and the “notifying agent” are responsible for the
authenticity of the submitted documents and materials.

Mo B % TAEOE AP £ FIRA G 6 LA F T4, TaEIAE=F6T
A dE, RFEEZV BHRTPRARLS =7 TA HHIFH AL FHSET )30, 2

The Sections respectfully suggest that this responsibility extend only to documents and
materials created by the notifying party, and not to materials and data from third-party sources, or
at th%GIeast be limited to the notifying party’s reasonable knowledge as to third party materials and
data.

G, By EDER R T AL T 0 R A K LRI B AR A B S B AR B 4w
TFREAMRAE, BERAT T EGEH. $—, HRBEREROEZELEOEEREIUANTY
BB B EEERE AN R, $=, RIFEALEARREEBMA AR EITH. B
W, ALl AES 66 FHAZAEFT AN “KE” —i8, AhiEtaEtFT A2 EL

2 OECD Directorate for Financial and Enterprise Affairs Competition Committee, Working Party No. 3 on
Co-operation and Enforcement, Local Nexus and Jurisdictional Thresholds in Merger Control at para. 64 (June 14-15,
2016), available at https://one.oecd.org/document/DAF/COMP/WP3(2016)4/REV 1/en/pdf. For example, Canada has
a statute of limitations for such reviews of one year after closing.

3 While the U.S. enforcement authorities uniquely may challenge consummated transactions under Section 7
of the Clayton Act at any time, they have rarely exercised that authority and the exercise is not without controversy,
especially in cases brought years after the transaction was completed.

2 Arguably, requiring notifications from or challenges to any consummated transactions would be subject to
the 2-year statutory limitation period (starting from the consummation of transactions) under China’s Administrative
Penalty Law. See Article 36, Administrative Penalty Law. However, that statute of limitations applies to penalties for
violations of law. It is unclear that the failure to notify a transaction that does not meet the notification thresholds
constitutes a violation as defined by the Administrative Penalty Law.

2% 2020 3t R BBTEAMSITEENER, % 4. 20 s

% 2020 AML Amendment Comments, 4, 20.
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BWRLZATH mB & T . M, ETHREAERIGRAEFE L HRT T ARERE
B BN H e m, Ly 5 AR TEREEMBEAREGEFHRERL, 7

In addition, the Sections suggest two standards for the concealment of information and
provision of false information that may be subject to penalty, to avoid disproportionate
consequences. First, the information that was concealed or false should be sufficiently significant
as to materially affect SAMR’s review. Second, the concealment of information or provision of
false information should be a deliberate act. Therefore, the Sections respectfully submit that the
word “deliberately” should be added to both paragraphs of Article 66, so that an unintended
oversight does not result in sanctions. Moreover, any re-investigation and new restrictive
conditions should be limited to the specific aspects of the transaction affected by the untruthful or
inaccurate information and designed to address the alleged competition harm based on the correct
information.?®

% 66 5% 2 HAE, do CPIRARIEA” AP IHAR P IEHER X ISR R R
Frey, THEEEBTRBALT PRAGHE T X P RAREAT AT £ 66 &5
1 RSB (REWE) #6255 T FRANBEALTAL, PRHLEAME THRAFE
W 1%69 Tk (RELZLHFGHEILT, &Ak& 500 7 AR T T %) AR NAL
A& 50 7 ARTE T2k % 66 5% 2 AR ML wTHOAR, ZAFT=E, T
B W R BT AR E TP RAARIZARILE P IR,

The second paragraph 2 of Article 66 states that if the “notifying agent” conceals relevant
circumstances or submits misleading materials in the notification, SAMR can impose a sanction
on the agent in the same way as it can fine the notifying party. The first paragraph 1 of Article 66
refers to Article 62 of the AML for the potential sanction on the notifying party — i.e., a fine of up
to 1% of the annual turnover of the notifying party (or RMB 5 million if there is no turnover) and
RMB 500,000 on individuals. The second paragraph of Article 66 adds that, in especially serious
circumstances, SAMR can decide not to accept notifications prepared by the agent.

52 B & W AR P PTFRAE R 209 ALK 5T SE M RAEAT g R 27 H B4 00 Z 2 A sk
THEELRRERETRALLFIRI R EHLEXBRRREALEZS “AREHNKE
B” ERATXE—H,

The Sections appreciate that the reliability of the content provided in the notification is a
cornerstone of any merger control regime. Thus, SAMR requires every notifying party to submit
a specific “statement of truthfulness and accuracy” in its notification, which must be signed by a
duly authorized representative of the party.

82, AP AARLEARELSZK “PRAREA” REHRE G L5, &
MAREADFE RINFEEHEME, R AR TPRALL L RALAT XIRGEIFE ST, 24

27 ]g]_l—_o
28 Id.
29 Foatsd, (ZLEEEHIOLE EEERLR) ) % 16 FH 2, RERANPF (R LB X)

B A8 XM T ey 2B H R AR M R .
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K, (REWEK) o (FERZE) ARETYRARETH AL ES, RERZAFHE
Zdre. ¥

However, the Sections believe that it is unnecessary and inappropriate to impose the same
obligations and liability on the “notifying agent” — which is usually the outside counsel in a law
firm unaffiliated with, and independent of the notifying party.3! First, both the AML and the Draft
Merger Review Provisions are focused on the notifying party and other parties to the concentration,
not on third parties such as agents.?

LR, BABEFAATIRFIIRIEIE G RAET PRAREZAMT fi2d T
FE, S LA A A AT S RIE T B P IRAREE R T FIRAPTREE &% H M
o PIMAREAEF LEGFELEABRALEN, RFELTREELZE, X —2XA8

Second, it is overly burdensome for the agent to double-check and confirm the accuracy of
all information submitted in the notification. The underlying sources for many of the documents
and materials are normally provided by, or prepared based on the information of, the notifying
party. The agent is generally not in a position to verify the authenticity or truthfulness unless it
engages in an in-depth verification process, which is disproportionate.

BAR, MY éﬁ%*lkﬁﬁﬁﬁﬁﬁkf«@ﬁ&kﬁﬁﬂﬁ(ﬁﬁ)>%<¢
ﬁw zmgﬂﬁﬁ%%ﬂw(ﬁﬁ)> 3 AL H 3T A9 AT A AL T R FH A IR Lk
HEER, ®
Third, the Sections understand that attorneys at law firms in China are subject to the Code
of Practice for Lawyers (Trial) and the Rules on Punishment of Violations by Members of the Bar
Association (Trial), which impose high ethical requirements on lawyers in all of their actions.®*

Hit, e EZERLRPRA, mAFLREAKIELEEL . F, NENKE
AHE Pl 15 B 3 B S R AT S S P AR AT A P 8942 6 E’}]i)ﬁfﬁéﬁ%%']" REAT E R

%0 X — EARGME 54T B ST A AR R AR R M AR, @ (R EMIE) F 62 F P RAMAA
AR BHi% £ T KRIRE AN A

s The Sections note that Article 16 of the Draft Monopoly Agreement Regulation provides that only principals
are responsible for the authenticity of the materials in applications for the availability of the safe harbor under Article
18 of the AML.

%2 This focus is consistent with the principle that an administrative penalty must have a basis in law, and the
AML’s reference to individuals in Article 62 does not explicitly refer to unaffiliated persons.
% B (IR LATAMIE GRAT) ) % 15 SH=, EIFTF4AFE K 8) kAT B KR EATIE L

B, BFN, ZFhEFRIE (EFtha S REMITAL AN GRAIT) D A A4 £ H N 2F 5 AT T
ity ($1064%) , PEWTROHZT T, (BIFHRLITHAE GRIT) ), ‘1’11‘3/‘&34?—’)@?7] , ER

i [2018] % 58 %, 2018 4 12 A 13 H; (#IFHHE A& REMT AN GRAT) ), THELBEITFH
&, RE [2017) % 145, 20171 8 H.,
34 According to Article 15 of Code of Practice for Lawyers (Trial), lawyers shall not obstruct the legal exercise

by state judicial and administrative organs of their powers. Otherwise, they will be penalized by the bar association
according to Rules on Punishment of Violations by Members of the Bar Association (Trial) or other relevant rules
(article 106), which can be as serious as being disbarred. Code of Practice for Lawyers (Trial), All China Lawyers
Association, Lv Fa Tong [2018] No. 58, December 13, 2018; Rules on Punishment of Violations by Members of the
Bar Association (Trial), All China Lawyers Association, Lv Fa Tong [2017] No. 14, January 8, 2017.
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Therefore, the Sections recommend that the authenticity obligation be imposed only on the
notifying party, but not its agent. Alternatively, the agent should be liable only when it deliberately
concealed information or knew, or reasonably should have known, that the information in the filing
materials is manifestly false. In all events, any obligation should exist only as to the party’s
documents, not to third-party materials that the party is submitting.%®

AR EN, EVBAF A5FRE—HK, RREANLFERLAF 6655 2K
FEIFAEAEE . F 66 FFH 2 REAE TAFIRIEE LA FRE BB &9 S, miF
o R ST Ae SR A A SR MR e A ST A

At a minimum, the Sections respectfully suggest that the closing paragraph of Article 14
be revised so that the obligation on the agent matches its liability under the second paragraph of
Article 66. Instead of imposing responsibility for the truthfulness of the documents and materials
in the notification, the second paragraph of Article 66 should impose an obligation not to conceal
information and not to provide false information.

dr— 58 B ARG AR IE AT AR For 5 69 B SR DA BTGB I DA/ BB R ARAT &89 T
e, WA EEEBOTRIEAE R TR g HEL, ¥

If the liability of agents is retained for the truthfulness of documents and materials and for
concealment of information and/or provision of false information, then the Sections respectfully
recommend that the first sanction to be imposed on the agent be a warning.

F2225%: FR5EFHBEFEEFH (REE) $ R25 VAL U5k
MHle 2 FEF 2B FARTTHEFERAE (REWE) AP =AP2R (FabitH
FEIR) FHTHELBRRGEAT . Z=AFEHasE: (1) SFEITAKRBTHE
FTERNERRIMXE L (2) AT HEETE AT ELA E X0 e H LK
HER; » Q) RELEFZTWZL, THRETEAFLSEHFZEEEL L 0B 3H A0
PR M A A B AT 23— F iR At

Articles 22-25: Articles 22 to 25 implement the new “stop-the-clock” mechanism
established in Article 32 of the AML. Articles 23 to 25 provide details on how SAMR will exercise
the three grounds for stopping the clock listed in the AML —i.e., (1) the lack of response by the
parties to a SAMR request for information; (2) the appearance of new circumstances or new facts
with a significant impact on SAMR’s review; and (3) upon the parties’ request, the need for more
time to conduct remedy discussions between SAMR and the parties.

% PPARST T 3R e T4, REAAR T RZZELASKE. Plde, SMEERMPE T L EZE ¥ IR
7y W 5 B e 0 e A

36 Even as to the party’s materials, the agent may sometimes be unable to verify truthfulness. For example,
outside legal counsel generally will be unable to verify the accuracy of the party’s financial data.

s ARl dy, BT (REWE) A RMIZEME AR, 5% T oo 7 25T R TR
B & R AEARAR G P AT BOE R .

38 The Sections respectfully suggest that given the AML’s silence on this point, a warning is more consistent

than more onerous penalties with the Chinese administrative law principle that an administrative sanction must have
a basis in law.
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The Sections generally commend those new provisions. By stopping the clock, SAMR will
have more time to complete its review without resorting to a “pull and refile” process, which has
happened in a number of past filings involving complicated matters or remedy discussions.

o, AYRRBATEEAMSH T ETENTE, ¥ A%, AP2IREBRALIEFL
R RKIARAE -/ F TR RS AT E, RELEE (1) A% (3) AHEH—%
BELBATLSETNITH, BTHRELATAETANFIA ZEEHR. FI, £F

(2) HHFEHT, T EFEFTAERBEMAT), WA LTRZARETTHLEE LA,

However, the Sections suggest establishing some parameters for the stop-the-clock
mechanism.*° First, the Sections recommend a maximum period for which the clock may be
stopped and a maximum number of times that the clock may be stopped in a procedure. While
scenarios (1) and (3) depend to some extent on the parties’ actions, SAMR has primary control
over the pace of the investigation. In addition, in scenario (2), there may not be any action required
by the parties, so that timing may depend entirely on SAMR.

ok, ARIFEMFGERNRTERORE ZaRRFEFFORS, ASLEN
M AFEER) ToAMSE, ARERHEHFEAS 1 ASEERMHFETRAMFEM
o

Second, to focus the stop-the-clock mechanism on those transactions which are
complicated or may be subject to remedies, the Sections suggest that the Draft Merger Review
Provisions be revised to provide that the stop-the-clock mechanism will normally not be invoked
in simple case reviews, nor in phase 1 of a standard case review.

BR, H (2) AR T RARRAFEZAA G “HFIN” K “HER” GHREZF
R EFF AW . My aEEDN: Ak, MW “HHIFL” R “WFFER” 92F 0T,
tbde, RHHE—LSFTHEFRRKAELTR, BRABRAGTHEETLEHF T PRGNS,
REMERZEZL L FEMXTHORBCCRRAETL; Lk, AYARBUOEm—H94E
FiRAZ, B, THRELERHBRLEFFTAIFEAETE, BBRRAFL TS F B EE 2
& AT 5 23 £ 69 L F 75 A4 — 2 69318 K AR LR HL AN T HF S

Third, it is unclear what constitutes a “new circumstance” or a “new fact” in scenario (2),
that would support invoking the mechanism. The Sections respectfully suggest, first, adding
examples on what can constitute a “new circumstance” or a “new fact” — for example, a change of
control in one of the parties to the transaction which was not notifiable to SAMR under a separate

% AR (EBEF SRR Fe BIREIR TSP AR LM EBITREEOERL) , %23, 787,
(2021 4% 11 A 18 B) ( “2021 $ ¥ R 2W FHITFEFEHEL” ) (Ra: THEE
https://www.americanbar.org/content/dam/aba/administrative/antitrust_law/comments/november-2021/comments-
china-111821.pdf ) ; 2020 3+ R WA BT R ER, % 4. 21-22 s
40 See ABA Antitrust Law Section and International Law Section, Comments on the Draft Amendment to the
Anti-Monopoly Act of China at 2-3, 7-8 (Nov. 18, 2021) (“2021 AML Amendment Comments”), available at
https://www.americanbar.org/content/dam/aba/administrative/antitrust_law/comments/november-2021/comments-
china-111821.pdf; 2020 AML Amendment Comments, 4, 21-22.
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notification, or a significant legislative change which leads to a change in the geographic scope of
the relevant market. Second, the Sections propose a procedural addition, that SAMR notify the
parties of its intent to stop the clock, explain its reasons, and give the parties an opportunity to
respond — similar to the procedure under Article 23 under which the parties are given an extension
of the time to respond to requests for information.

$55%: $55 552X TR (RENE) FUSMEINPREFTERLKmIEk
FARGBETHEEY, FHANETZARE “FhaEF” IEFTRTH R FH3T “FEF”
HREERTT —RAEBNERF, ASEELALRTHER.

Article 55: Article 55 addresses concentrations implemented in violation of the notification
and review requirements of Chapter 4 of the AML, and includes a non-exhaustive list of examples
of such improper “implementation of concentration.” The Sections generally commend this new
provision, which offers some long-waited clarity on what constitutes an “implementation of
concentration.”

2%, “KEFEF” WTHFORE “EREAEETRRE ER |, o “HFHMAET
HRHEAZ L PR RS EEZE R R fo RS IRBRAT &EOIT AR AZEIAIR S
RAZL T VIR o Plde, F7F LA B AR SIS AL P b4 A A —H M X
gl d, BLTRAM B RN S AR RBE E X G FHAT I EE E b ts 2 FRF .
mE, AN HATHRIBEE Y, SFFTERAFETEEINRD KGR
AT IR T R0 HEAE & (o, BPFEE. HEHE. ARNLIRZREF) AR
B9, BAE, SEFTHAARNR D XBINGELS, ERRE L OGP/ EGEFILT,
GRENBETRHOL RIS, Bk, ALY REZBAE 55 FHMRIAANTH, Kt
K3 “TAHEIEE” B “RELH KIGHH” FRERE, W EREZFREREN
HWATHREGZETH, By EENTHEELRHIN—AFE, L AL FTFIRAL
(RZWTE) AT OFH S, AALTHEEL A —BEGERHR (U F 30 X)
N ZFEBEE . Apat— VBN, EZTHLEELHARENCIRAKE S Z, N
AT AT R BLAGTRH) B F 77 5 9r e H-12 2 69 B R A%k 5T - P BURAS B 09 LA ) AL A € 3R
FERRE.

However, the examples of “implementation of concentration” include “actually
participating in business decision-making and management”, and “exchanging sensitive
information with other business operators.” Some involvement in business decision-making and
management and exchange of sensitive information can be an integral part of the transaction
process leading to implementation. For example, a buyer will need to ensure that the target operates
its business in a reasonable and consistent fashion during the course of the transaction, and
therefore may seek to impose certain restrictions on the target’s business activities during the
period after an agreement is reached but before the transaction is implemented. Moreover, during
the pre-announcement due diligence process, the parties need to exchange sensitive information
(e.g., customer list, sales data, ownership of IPRs, etc.), subject to clean team and firewall
protections, in order to assess and evaluate the value of the deal. After signing, the parties must
plan for integration when the transaction closes. These types of activities, subject to appropriate
safeguards, are necessary in transactions. Therefore, the Sections respectfully suggest that these
two examples be deleted from Article 55, or qualifiers be added to them, such as “without
reasonable justifications”, and “without appropriate firewall mechanism”. If these examples are
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retained without the suggested qualifiers, the Sections respectfully suggest that SAMR introduce
a process that allows parties to apply for a derogation from the standstill obligation under the AML,
and set forth a short time period (under 30 days) in which SAMR will respond to the application.
The Sections further suggest that, absent a response within the allotted time, any proposed
mechanism that restricts party employees in operational roles from accessing competitively
sensitive information is deemed to be approved.

IR R g B E)
Draft IPR Abuse Provisions

FOoOFF28: (SR TEL) WEILF 2HRELAATH I RNZEE
EARAESEGGFINT, @i At FROF TR BT TAELT BT HFT” kF
RIEEATH

Article 9(2): Article 9(2) of the Draft IPR Abuse Provisions prohibits dominant market
participants from, without justification, implementing bundled sales by *“forc[ing] the licensee to
accept a package license when licensing intellectual property rights”.

— T HT A F L AL ST F 00T AL, X T AR A 3 e LT AR — 3
FHTHMELR ESEY, £8RRBPFENMANCLZIGRE], Fiin 2 REITITOFT
CTRURBAKE”  MEBLSHFTYE, HFTABE M LM 6 RAFTHERFLENA
A PT A A K F AR T T o BOFT AT USRI & AF, 25T B A K375 T AMA
BT E A, BPSK R PB4 ST AR A 69 VAR AR 7T 2R A 5T e 0 A 6944 pb £ 4], X
AP ST Z AT IR T AU R PTIR GG “E R Fa B B R, RKMREIIEIRT 5 i
ARBEFT = EF RO, FABEGRTQLHEEPETRAGEANAETH., BEFa—k
TR TR A AR T A TR N B . B F T HRA, BEFPRH—REHEATRMEEL
X, 1B FRAAEENFT ERIRNFRAREY o B 5T 5 26 69 TAAF R 52 57T 2
HEARGOIRFER T N-FoY. I, ERXMFILT e F A ERGTE, Fh L2 %R
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N i =N B W N Y N ol
There are many recognized procompetitive benefits of package licensing that may justify
offering only a package license under some circumstances. The U.S. antitrust agencies have
recognized that package licenses to IPRs “can be efficiency enhancing.”*? In a portfolio license, a
licensor typically licenses all the relevant patents it owns or comes to own during the term of the
license. Licensees may obtain the non-exclusive right to practice any of the patents the licensor
owns during the term, i.e., both the patents owned on the date of the agreement and any additional
patents that the licensor may come to acquire. This broad license grant achieves “patent peace”
and certainty and minimizes transaction costs and the risk of future disputes over what had been
licensed. Patent portfolios generally include patents with different expiration dates. Some patents

4 A NEH 8 RIRAIKIT HER4A (U.S. Dep’t Of Justice & Fed. Trade Comm’n) 2017 % 1 A 12 H

KA (Fif FRGAFT 69 R 24551 ) (Antitrust Guidelines for the Licensing of Intellectual Property) % 5.3

O (EBRRABFETIEZ) 7 ), FEL4A LN https://www.justice.gov/atr/IPguidelines/download

42 U.S. DEP’T OF JUSTICE & FED. TRADE COMM’N, ANTITRUST GUIDELINES FOR THE LICENSING OF
INTELLECTUAL PROPERTY 85.3 (January 12, 2017) (“U.S. IP Licensing Guidelines”), available at
https://www.justice.gov/atr/IPguidelines/download.
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in the portfolio may expire during the term of the portfolio license. It is also possible that, during
the term of the license, some patents in the portfolio may be invalidated, without rendering the
license as a whole unfair or improper. It would be inequitable to consider developments that took
place after the license was concluded in determining whether the license was improper. Moreover,
to impose competition law liability in such circumstances would discourage portfolio licensing by
essentially requiring patent-by-patent identification, analysis, valuation and enforcement. This
would impose substantial transaction costs and uncertainties on both licensors and licensees.

RFEERFE, FLEFEHBTRHRLEEHANBLLR “FHEL” AT A “FR7 TH
AGEN, EXMFALT, RATALE “HBE” . FEKAKE LifERAT 2 ELE A
FTAEREH O LIF A EHER, EiRELEERGFT T LS 45

Under U.S. law, it may sometimes be appropriate to view the portfolio, or “bundle,” as one
single “product,” in which case there is no “bundling” at all. The U.S. Court of Appeals for the
Federal Circuit, which has nationwide appellate jurisdiction over patent infringement cases, noted
in the context of standard essential patent licensing, that:

“hn R HFFIRAINA —AF RO, AR F R AL T AR 9% K564 2
HARGLZEF], IRAMNNGE, [FAA]TASFR TR TR & F4E
A=A EARFATHT, FIEL LG, BAZIANC 2R F A R
S AN B s B
If a patentholder has a package of patents, all of which are necessary to enable a
licensee to practice particular technology, it is well established that the
[patentholder] may lawfully insist on licensing the patents as a package and may
refuse to license them individually, since the group of patents could not reasonably
be viewed as distinct products.**

AR a2 “CEA—TMAFR AR SATE AT L 89— 28 A8 F T AAE —A
G—0 R, " ROF—T &, WwREEERRFTE—EEABROIE “FHaM T HK IR
BT B9EF], LOIEIFLZEF, IRABPFTIZAFTAELZRFILT TR A
BB Kz 7

It concluded that “the group of patents essential to practice a particular technology or
standard generally may be viewed as a unified product.”*’ On the other hand, if in fact a group of
patents to be licensed includes both patents that are and are not “essential to practice a particular

s A £ B FEA £ EFRA S FERT HHa% (US. Phillips Corp. Int’l)  (£%5: 424 F.3d 1179,

% BRI LifkR g, 2005F, % 1196 W) . A LEEKE (Hovenkamp) , (%R =45 R £u1) (IP
and Antitrust) , % 22.3b ¥, % 22-13-15 W. ( “PPfE R ARAFEY & A RAF A, do RAE—ATH A
S L, CAIVAKRSIAR Y FRFFFT, A EGHERT, CNETARARD LN F &, 7 )

44 U.S. Phillips Corp. Int’l, 424 F.3d 1179, 1196 (Fed. Cir. 2005); see also Hovenkamp, IP and Antitrust, §
22.3b at 22-13-15 (“Even copyrights or patents that do not necessarily block one another can be thought of as a single
product for tying purposes if they are never or only rarely seen licensed individually in what appears to be a
competitive market.”).

i Bl be A RAHe: BRRAE#KISHFZEE Unt’'l Mfg. Co.v. Landon) (%% : 336 F.2d 723,
1964 5, £EBEAFAKRET LifklE, % 729-30 W) o

4 AR (EB R ZRFTAE5]) %537, R EXL5]E 41,

4 Id. See also, e.g., Int’l Mfg. Co. v. Landon, 336 F.2d 723, 729-30 (9th Cir. 1964).
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technology or standard” then a forced license of the group may under some circumstances raise
antitrust concerns.*8

A, Ay aEd N E IFF 2ROAETUY £, BA—BRTHFTEAELE
B A9 1 Do

The Sections therefore respectfully recommend that Article 9(2) be augmented to clarify
the circumstances under which package licensing may be justified.

FlE: BLULEBRARANFHZMEFTEHEE ENGTAHIING LA T L EHA
HERRETRERGB LT FES, AHOARMTEENTIHIR T EHLELETRTHA (A
ZWwrik) PHTAIA RANMARAEL T EAFFEA LS, HANREENFT H @,
49

Article 14: Article 14 adds the licensing of the patent pool patents at unfairly high prices
to the list of prohibited conduct for patent pools with a dominant market position. The Sections
have previously respectfully recommended that SAMR exercise caution and restraint in deciding
whether to invoke any authority under the AML to regulate prices, particularly in the context of
the licensing of patents.>°

FTAIR BRI S A A T F0FL, heiBd 26 AR RAIERE, UK
89 3 5 AR 8 RS AB OB A T ARG E A, K malir R e R A (A3 fs, HHLEE
TR IFR. e REFARTELE “REBR” TE—RHAIREAHKE R AT LM R
FEHRREFAREK, RFAAL L AR R Z 05T F B L REHE, AR
XA T A B F AR PR R F AL 75 Tt R A28 & A IS RAF 75T 89
Re ) BRI B, A& A A FII S 505 7T 5 f T Ak = £ 0B A0 5T 4 X IEE %47
VAH %o

Patent pools can offer many procompetitive benefits, creating efficiencies by combining
complementary technologies, disseminating patents to interested potential licensees at reduced
transaction cost, clearing blocking positions of certain technologies and avoiding expensive
infringement litigation. %> Where the safe harbor elements for patent pools are present — in
particular, licensing by the patent pool of patents that have been independently determined to
consist only of complementary instead of substitute patented technologies, safeguards to prevent

48 U.S. IP Licensing Guidelines, supra, n.42, 85.3.

49 HRLEBEFHRREW ESE, iR FAESRERRES RIS KA (X T %R &8 = A8
REWIEH ERKERLA) ) FBEERL, 200754208, ELALL:
https://www.americanbar.org/content/dam/aba/administrative/antitrust_law/v10/at_comments_salsipsil_20170420.p
dfe Ao R4tat (Fabil A 4ein 2 AR . RAISEFATAME) ERERNAR) T0F 17 5% L&A A4
Mg deth, ZERE L LA WG LR AALAY FARE AL FERARAE A F A “TA-FayZH” sy
Mo

50 Comments of the ABA Sections of Antitrust Law, Intellectual Property Law, and International Law on the
Draft Anti-Monopoly Guidelines on Abuse of Intellectual Property Rights of the People’s Republic of China (April
20, 2017), available at

https://www.americanbar.org/content/dam/aba/administrative/antitrust_law/v10/at_comments_salsipsil_20170420.p
df. The Sections have similar concerns regarding the prohibition in Article 17(1) against collective management
organizations with dominant market positions charging “unfairly high prices” to copyright holders or users.

o AR (E B Hif ZRFTAE5]) % 55F, R EL5E 4L
52 U.S. IP Licensing Guidelines, supra, n.42, 85.5.
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the exchange of competitively sensitive information among patent pool members, and the absence
of any restrictions on the ability of potential licensees to negotiate directly with patent owners for
a bilateral license to their patents rather than take a license to all patents offered through the patent
pool — any competitive concerns about high royalties charged by the patent pool itself should be
ameliorated.

, AHaEN, WmREEBXT A “R-FHsM” HTIRE A8 5K,
N QERFEFE) REFZEFRRENTAELELABEROFIL,

Therefore, the Sections recommend that, if the addition of the provision on the licensing of
pool patents at “unfairly high prices” is retained, the Draft IPR Abuse Provisions make clear that
this provision would not be applicable where the above-discussed safe harbor elements are present.

FI6FF2&K: H 16 5F 2RBLAATHLAMALTE “BLERA
RS EER G, BH AT SEF AT TR, UARNFSMFT, XA ES
HHELAFT, HBER®. ...

Article 16(2): Article 16(2) prohibits an undertaking with a dominant market position from
“after the patent has become an essential patent of the standards, in violation of the fair, reasonable
and non-discriminatory promises, licensing at unfairly high prices, refusing to license without
justification, tying and bundling products....”

KA CTRNFR M7 FTEFRAHHFE ST FEGRETRAFILTFEED
e, R, THERXFTEH, B—ABEREAFTA Q0B F T, RERN
ARENEFTRE, AHE S AZAMEHGE 2T AWM, V28 T4 4R = 695
TRMNIEE “TRHATPHKRXER” . PR, EREF 16 55 2K Nk L2EH
FHAA CRA-FOHM” BT HTH, BRFRLFRGE .

Strategic use of licensing at “unfairly high prices” to exclude a competitor could raise
competition concerns. However, royalty income attributable to a specific IPR is often “not readily
quantifiable in monetary terms” when cross licensing is involved, when a technology is licensed
as part of a package, or the offer is a fixed fee offer that does not specify a running royalty rate
and is made before sales have taken place.>* Therefore, extreme caution should be exercised before
finding an SEP holder has licensed at “unfairly high prices” under Article 16(2).

doF XA EYIERIBLIFT BRI REFFFTAE AR, ByaIEE,
BEEEEREZT, 8 &3 Ae LifikIZ3HIA AT L5518 K42 T35 7T 6947 R ) 18 &
BBk, 55

5 AR (EB SR ERFTAREY) % 3.22%, AELSE 41, AL E3]E 49,
54 See U.S. IP Licensing Guidelines, supra, n.42, §3.2.2. See also, supra, n.50.
5 AN, Blde, KIAF R %iF Avanci A IR f4E 8] % (Continental Automotive Systems v. Avanci

LLC) (% 5: 20-11032, 20226 A 21 H, £EBKMAFH EKE Lifklz) L ALL:
https://s3.documentcloud.org/documents/22065093/22-06-21-fifth-circuit-revised-conti-v-avanci-judgment.pdf (4
HRFA, BEALRT 55 18 & L3t AT 48 A ATSOF T i ROR BB k9 d5d8) 3 BT HER2FHEE (FTC
v. Qualcomm) (2020 5, £ BB FHAKE Lifklz, % 31-32 W) , EXLAIL:
https://law.justia.com/cases/federal/appellate-courts/ca9/19-16122/19-16122-2020-08-11.html (4% 3] Verizon
Commc’ns Inc.7 Law Offices of Curtis v. Trinko, LLP %)  (Verizon Commc’ns Inc. v. Law Offices of Curtis v.
Trinko, LLP) (%% : 540 U.S.398, 2004 %F, % 408 W) ; K Z¥ishiZ ¥4 %K Makan Delrahim £ N
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To the extent “refusing to license without justification” refers to field-of-use licensing, the
Sections note that under U.S. law, the industry practice of licensing only on the end device has
been found by the Department of Justice and Courts of Appeals not to violate antitrust law.%

FL65FE3K: HFLO5FIRBLEATH LRl EETE,
CEARELEEFFTIAEY, SHEAF. S, DHEAHFTHKE, K2
EERFALP, TIE S AT KA R A A8 K30 IE i R A ZE B A% A AR %
FAIR FAEG PR B RE kL, WAEBFT HET L RN SN RFE L
PRSI TR ik,
Article 16(3): Article 16(3) prohibits an undertaking with a dominant market position from:
“during the process of licensing standard essential patents, improperly requesting
the court or relevant authorities to make or issue judgments, rulings or decisions
prohibiting the use of relevant intellectual property rights, forcing the licensee to
accept its unfairly high price or other unreasonable restrictions, by violating the fair,
reasonable and non-discriminatory promises without good faith negotiation
procedures.”

AR H 16 5% 3 FHKINT EHTZ A R#ATERTRA. H%E, £EH AR,
A ) AR oy Fe FAFEERRFARGERASH, A EEFE “WRELEEHFAH
AN H AR RAFGITR, AR — T A G RLFHAL AT 3% 7] & 2 A A F LR E T F
8% AR ek, 7 YT GRIAANRE) o

The Sections commend the recognition in Article 16(3) that there should be good faith
negotiations by and between parties. Indeed, the U.S. Department of Justice, Patent and Trademark
Office, and National Institute of Standards & Technology have recently announced that they will
examine the conduct of “SEP holders or standards implementers on a case-by-case basis to

St e & BB AETFE 4P Mark H. Hamer #9435 (202047 A 28 B) , % 18-20 W, ¥ LA L:
https://www.justice.gov/atr/page/file/1298626/download ( “#hisUiE A ARR A R 69 A R M-FA8 L T, 7T AeAR
AHEWTFEE” ; “RAKZHTHEAMBIFREL” ) o

56 See, e.g., No. 20-11032 Continental Automotive Systems v. Avanci LLC (5™ Cir. June 21, 2022), available at
https://s3.documentcloud.org/documents/22065093/22-06-21-fifth-circuit-revised-conti-v-avanci-judgment.pdf
(affirming dismissal of allegations that field of use licensing only on the end device violates antitrust law); FTC v.
Qualcomm (9th Cir. 2020) at 31-32, available at https://law.justia.com/cases/federal/appellate-courts/ca9/19-
16122/19-16122-2020-08-11.html (citing Verizon Commc’ns Inc. v. Law Offices of Curtis v. Trinko, LLP, 540 U.S.
398, 408 (2004)); Letter from Makan Delrahim, Ass’t Attorney General for Antitrust to Mark H. Hamer, Baker &
McKenzie (July 28, 2020) at 18-20, available at https://www.justice.gov/atr/page/file/1298626/download (“the
efficiencies from the proposed field of use appear to be considerable and are likely to outweigh the potential
competitive harm”; “limiting a pool license’s field of use is not uncommon™).

¥ A (H=<2019 4 X T A /8 FIRAND K% 29 R 6947/ o & & A1 AN 609 BUR 5 B1>) , 2022
# 6 H 8H, LA N: https://www.uspto.gov/sites/default/files/documents/SEP2019-Withdrawal.pdf. /& C
e CHRIAESMBEE, FAAFP g EA BEREQEE, dERERFERGEEAR Y 3) &3
o FARAUAR PAT 09 AR T DR X 2 B A, SRR AEMEN, KR EFEMELZFAFHASARESE
HWATH, ARHEE—T G NEFREEF AR TG ) F 04T A RF LA EF 5T 56915 AALF 698
*o
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determine if either party is engaging in practices that result in the anticompetitive use of market
power or other abusive processes that harm competition”*® (emphasis added).

AR, % 16 &% 3 KMF B “NEFOIRELEFAFHARITEREE”
BOA A 0T, sLih, % 16 5% 3 RARRKEMAELRIFRESL, LA LHIFLK
5 Fn iR 7 AUAR K 69 AL BOF SRR

However, Article 16(3) does not appear to apply equally to both “SEP holders or standards
implementers on a case-by-case basis.” Moreover, Article 16(3) appears to refer to both the seeking
of an injunction and the seeking of other remedies or rulings relating to intellectual property
anywhere around the world.

AR EALITH 16 575 3 ROBABSERFLRT. FALA-RBME, &4
Ry R Ie A L EOMEFA TR, § 16 5% 3 ATRAMEA T BRINF KEF0
FAmA (R EWR) AR, ERPrRBINEREL S FEERAR T ZLLAR S
FIOGIT A AR E Y RF A WHERTFER-RT HAR (5T HA X587
) TeE K, ELEEBLEERKFEA,

The Sections respectfully caution against potential extra-territorial application of Article
16(3). Patents are territorial, and courts around the world have jurisdiction over the territory in
which they preside. By potentially rendering the seeking of any remedies outside China as an anti-
monopoly violation, Article 16(3) may impact the ability of courts outside China to determine
appropriate remedies for infringement of national patents within their jurisdiction. Such a result
would be inconsistent with the WTO TRIPs agreement® and problematic from a comity
perspective.

R, WASEHTF, &R R 2B MK ASE @ k12 F RAFE A HOFAEA T
Aeil BB BT RGIT ABITHE &

Finally, to the Sections’ knowledge, no antitrust authority around the world has ever
examined the seeking of non-injunction remedies from courts as a potential antitrust violation.

W5

ETEARBERL, A a3k Z &K

8 Withdrawal of 2019 Policy Statement on Remedies for Standards-Essential Patents Subject to Voluntary
F/RAND Commitments (June 8, 2022), available at https://www.uspto.gov/sites/default/files/documents/SEP2019-
Withdrawal.pdf (“The laws of the United States of America, as embodied in our Constitution, statutes and regulations;
as interpreted and administered by the courts; and as enforced by DOJ and other agencies, can further these purposes.
In exercising its law enforcement role, DOJ will review conduct by SEP holders or standards implementers on a case-
by-case basis to determine if either party is engaging in practices that result in the anticompetitive use of market power
or other abusive processes that harm competition.”).

% ARERTHMBR (EHHA XN R AW E) F 4 551K SRR ERIELE N F 0%
R AL oo VIMBIFARATAZAC A B 2 I i 2 Jm iR 2 ARG AT R B BT 3, @460 ab AR AR 4G AR 5476
Faf okt — FAZ A BT, KL AL
https://www.wto.org/english/res_e/publications_e/ail7_e/trips_art41 jur.pdf.

60 Article 41 (1) of the WTO TRIPs agreement holds that “Members shall ensure that enforcement
procedures ... are available under their law so as to permit effective action against any act of infringement of
intellectual property rights covered by this Agreement, including expeditious remedies to prevent infringements and
remedies which constitute a deterrent to further infringements”, available at
https://www.wto.org/english/res_e/publications_e/ail7_e/trips_art41_jur.pdf.
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In view of these reservations, the Sections respectfully suggest that Article 16(3) be deleted.

%23 %: B FH 23 EMRETE UM 4t ARG ERE P ITH, HIRT
HREERATAERIFLEFEARZFEF, HEALIAABE I LT A, EFTHFHFILT
TR R4t PR EAE T E R AAN . Bk, B REZBOE w5 R
BATA R, SR AR AT AR AL T H R T, ®mizk P H RAE A IE 69 L 07 RSk
Ak,

Article 23: New Article 23 addresses the implementation of a concentration by abuse of
intellectual property rights and authorizes SAMR to issue an order to stop implementation of such
a concentration and impose other remedies and penalties. However, it is not apparent in what
circumstances a concentration could be implemented through the abuse of intellectual property
rights. Therefore, the Sections respectfully suggest that an example be added to illustrate when the
abuse of IPR could implement a concentration that would not already be prohibited as an unlawful
monopoly agreement.

L (B A LBz EE)
Draft Abuse of Dominant Market Position Regulation

F 20 F: WHE 20 KA, FEEETHRALLEHIEE G KMLFUBA A
FENEEHGIENTRE, HARR BETEETH,

Article 20: New Article 20 identifies self-preferencing and use of non-public data of
operators on a platform, by a platform operator without justifiable reasons®® as AML violations.®*

5FE6NEETEMETEFNFEETETRAFEAAMRERAA-FEALEETEWIE
NI MEBEEPFAE—RTHFXZORNESHAKRRZEANF LAT AL FRIHE,
CEXMRET, ARKFELLFTRAITAH. WA aA SRR REHEF WL A A &I
e ETRREESER G F SRR ARRGEZE, BIF, REFRLE TR LKREFY
FEH G F 8, HHAEROFERF R RdtiT “ER T4, RTEL AR SR
e

Platform operators that compete with operators on the platform may engage in self-
preferencing and use non-public data of operators on the platform. Dual distribution systems in
which a supplier may compete with customers, or a customer competes with suppliers, are

o1 BRFHERAT, B “NF. 58, REMAGFEAN” M- R ELZHTRENE L6, Hldo,
AT EPIFRATRIFRRTRA “LHAN” 84,

62 CR Uik ) %A B SIALH] B HAAF RA R AE N TR IT A .

83 The inclusion of “platform rules that are fair, reasonable, and non-discriminatory treatment” as a type of

justifiable reason may be inappropriate in some circumstances. For example, a ranking of competing products based
upon customer reviews is unlikely to be “non-discriminatory.”

64 The AML contains no general prohibition on self-preferencing or use of hon-public information.
85 Bldm, THAR “RiZAFFEL£ATHTH L4452 7, 5% Andrei Hagiu. Tat-How Teh #=
Julian Wright , ( 2 /& % & % & & ) C® F & m, D , % 30 m (M i

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3606055) -
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common and may create significant efficiencies.®® Self-preferencing in dual distribution systems
is also common. A retail store with private label products will often display its own private label
items on store shelves more prominently than those of brand name competitors. Similarly, a retailer
will often “reverse engineer” brand name products that it sells, using its access to the brand name
producer’s information to develop its private brand competing item.

XAYAT Ay 3 s fi%'FT ERREF Y, BT REEE T SN, REE
FelRBEF A H T H Q& &, EP@EE%“%H%T?]’#% (’7!2]1% Ay iEE, A
%&Q&ﬁﬁ%%m#A%%%% PR (R BBTE) ENWIRFITARTIE
REMET £ ¥, FH, % 20 FRHAHNL, T ,\Elﬁélsfvm%c?ﬁm? R AR T 2 A8 69 4T A £
ﬁﬁ%%&%%%%ﬁ%,M%Kﬁ&<&@%%»o“

Such conduct may, in some circumstances, be anticompetitive, but may also create
consumer benefits through increased product diversity, efficiency, and competition, even in a
platform setting.®® Therefore, the Sections respectfully submit that case-by-case factual analysis,
focused on determining whether the specific self-preferencing or use of non-public data enhances
or harms the competitive process, is necessary for a violation of the AML to be present. The
Sections therefore recommend that Article 20 expressly provide that self-preferencing and use of
non-public data will not be a violation of the AML unless it has the effect of eliminating or
restricting competition.”

% 35%: BB 5N, Tl MEHAMEH RS, FEATRE.. KA
TR, AEREXZRETELTERPB” 7], & éﬁﬁ?‘% e RRE, BXxTHE
FERNKFREER. ASARRATHEEL BRI LB TEHOTETA, @
FMSMSLK%%HMEJ X i fa AA%i&*ﬁlfﬁﬁ%&éLfr&&éﬁ B

Article 35: Article 35 specifies that local AMRs shall report to and accept the guidance and
supervision of SAMR before making “a decision to withdraw a case, suspend an investigation,
resume an investigation, terminate an investigation, or make an administrative penalty notice”.
The Sections commend SAMR for clarifying that it will supervise the local AMRs in these actions,
beyond receiving notification, and thus further ensure consistent enforcement of the AML.

66 See, e.g., Andrei Hagiu, Tat-How Teh & Julian Wright, Should Platforms Be Allowed to Sell on Their Own
Marketplaces?, RAND J. Econ. (forthcoming), at 30, available at
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3606055.

67 flde, FTHAR “ FAME . Aw A RESFGSLE”, EH: Aurelien Portuese, 12 &H R 544
a4, %27 (2021) (R ik https:/fitif.org/sites/default/files/2021-self-preferencing-taxonomy.pdf ) .

68 k%z BohE AN LA R E R, Blde B R T A RO R4k, A RN 3R
T RedE R AR k.
69 See, e.¢., Aurelien Portuese, “Please, Help Yourself”: Toward a Taxonomy of Self-Preferencing, INFO. TECH.

& INNOVATION FOUND., at 2 (2021), available at https://itif.org/sites/default/files/2021-self-preferencing-
taxonomy.pdf.

n This does not preclude finding violation of other laws, such as consumer protection law in the case of self-
preferencing and contract law in the case of use of non-public data.
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IV, (2B FEE)
Draft Monopoly Agreement Regulation

F8F&: HRBEMIBALINT “BATFE” 9L, A2 ERNE—F
X — R RS, W E A “HAENTE A AR LRI A& A B AR N it
ANAB X T F T F i R A TIT R 2T L

Article 8: The new language in Article 8 of the Draft Monopoly Agreement Regulation
introduces the concept of “potential competitor.” The Sections respectfully suggest that it be
revised to provide greater specificity, to “Potential competitors refer to undertakings who, as
supported by actual evidence, have plans and feasibility to enter the relevant market competition
within a short period of time.”

% 15 & A H 15 FIkIE (R BUE) % 18 K5I NAT F 8k A a2 o
BN Rin, BHaEEN, 15%NT G HMRELK, TREXZRARSMESLS
I RE A% aH, Plde, BRELFELE BT LA S A B4R EIXE A 30%. S
SEEN, THWHRELE VRS E 30%,

Article 15: The Sections respectfully suggest that the 15% market share threshold provided
in new Article 15 pursuant to the safe harbor established in Article 18 of the AML is too low, so
that many agreements unlikely to generate harm to competition would be ineligible. For example,
the European Union provides a 30% market share safe harbor for vertical restraints.”® The Sections
thus respectfully recommend that the market share threshold be increased to at least 30%.*

I, AHSRENE 15 FHE—FTNH, AL BNEART, BAXH T THY
Megit ., BEEAERG LR THREZTHGTHHH, BT LR T T % F IR
AR5 TS AT AT G, TRERX 5 78T Hraetit 5.

In addition, the Sections suggest that Article 15 be clarified, by specifying that while the
market shares of upstream or downstream entities controlled by a party will be aggregated with
that party to determine whether the safe harbor applies, but those of upstream and downstream
entities that are merely counterparties to a party will not be aggregated with that of the party.

%16 F: AWAE 16 FART FIFEA L LB, AP RNRAZX—AFRE,
ABARZEH I REFF, THOERERTOAL. Km, \RFELEREDN

n AR (2022 4% 5 A 10 B X T & XU @ Aot BAT A E RKCRET £ 4% 101 & (3) Ka9BHE
£ B & X B ( 2022/720 ) » ( ®m https://eur-lex.europa.eu/legal-

content/EN/TXT/?2uri=CELEX%3A32022R0720&(qid=1652368074897) ; (s @rk#l45d) (2022/C 248/01)
(R 4k https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:0J.C_.2022.248.01.0001.01.ENG)

72 30%H T i EiARE L (X TAE LR ZWi4Ed) FPIRENZABIIM—K, AmBELT AH N

AR — .,

& Commission Regulation (EU) 2022/720 of 10 May 2022 on the application of Article 101(3) of the Treaty

on the Functioning of the European Union to categories of vertical agreements and concerted practices, available at

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022R0720&qid=1652368074897; Guidelines

on vertical restraints (2022/C 248/01), available at https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=uriserv:0J.C_.2022.248.01.0001.01.ENG.
" A 30% market share safe harbor would be consistent with the safe harbor in the Automobile Anti-Monopoly

Guidelines, and avoid any tension between the two sets of rules.

27



TEZZREETHRELERRRIFIH. AY2EBERFE 16 §, MAZZHTUUERE
MZHF B R GE. BBUT LA RE PiF, X—FAP AN TR FEHCE, RiEL
BH Ao

Article 16: New Article 16 establishes the procedures to apply for safe harbor. The
Sections commend the establishment of such a process and the provision that only the principals
are responsible for the authenticity of their materials submitted in the application. However, it is
unclear whether such an application can only be submitted to SAMR after an agreement has been
finalized. The Sections suggest that Article 16 provide that such an application may be made after
an arrangement is negotiated but before an agreement is executed. Such ex ante evaluation will
create greater legal certainty and compliance with the law.

%
Conclusion
AR RMTHREERE RSN ALZFAA T ZEHE L,

The Sections appreciate SAMR’s consideration of these Comments on the five draft
provisions.
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